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AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricultural Lands Preservation Act (“Act”) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Prescrvation Foundation (“Foundation™). The Foundation
has been charged with the authority and responsibility of establishing and administering an
cxtensive statcwide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Distriets (“Distriets™) and adoption of criteria for the purchase of
agricultural lands preservation easements (“Preservation Easement™) 3 Del.C. §904(a) and (b).
These regulations are intended to provide guidelines and simpiification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 Inorder to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimum criteria:

1.1.1 owner(s) shall hold fee simpie title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses™;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within three (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shalil not be subject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple title holders, must sign a written agreement
committing to District restrictions set forth in this Section and 3 Del. €. §509
and other adopted requircments;

1.1.5 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; {3 Del. C.

§908(a)(3)]

1.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural
land" is defined as land that qualifies under provisions of the Farmland Assessment Act.
[9 Del. €. §8329 - 8333]

1.3 The minimum LESA score for an eligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.



1.4 The LESA score for agricultural lands is the primary factor in evaluating the eligibility of

agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements.

2.0 Application Procedures

2.1

2.2

2.3

2.4

3.0

The Foundation will provide application forms on which applicants who volunteer to
place their lands into an Agricultural Preservation District will provide such information
as the Foundation deems appropriate.

The Foundation shall provide assistance to potential applicants in completing application
forms when requested.

Foundation staff may conduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report.

In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as deemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
followed, and benefits realized in a District.

Application Review Procedures

The Foundation has the authority to approve applications establishing Agricultural Preservation

3.1

32

33

34

35

3.6

The Foundation staff will review applications and determine whether or not the minimum
cligibility requirements under Section 1.0 have been met.

If the minimum eligibility requirements have not been met, then the applicant will he
notificd by letter from the Foundation indicating that the application does not qualify for
further review, and the reasons for ineligibility.

If an applicant excludes a portion of property otherwise includabic in a proposed District,
then the Foundation may deny the application, uniess the property proposed for exclusion
is not otherwise eligible for inclusion due to the usc of the property at the time of the
application.

Subject to Section 3.3 above, if the lands proposed as a District in the application (200 or
more acres) meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication that the application meets
the minimurn eligibility requirements.

If the applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will mcet with the landowner to discuss the review within thirty (30)
days from receiving formal contact from the applicant.

If the issue is not resolved to the applicant’s satisfaction, the applicant may request an
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3.7

38

3.9

3.16

3.11

4.0

4.1

4.2

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff.

This ietter must include reasons and documentation to justify the applicant’s claim(s).

The Foundation will schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting.

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed District satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property whe have executed a District Agreement or a preservation
easement that incorporate the restrictions in effect prior to the Senate Bill No. 333
amendments and who elect to be released from the restrictions set forth in 9 Del. C.
§909(a)(2)(b) pursuant to 9 Del. C. §909%(a)(4)(c), shall comply with the following
requirements:

3.11.1 Owmners who have executed a distriet agreement and who wish to designate up to
three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and while a survey may be submitted, a survey shall not be
required. The Owner shall exccute an amendment to the Owner's District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. €. §909(a)(1), (a)(2)(a),
(a}(4)(a) and (a)(4)(b).

3.11.2 Owners who have executed a preservation easement and who wish to designate
up fo three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entirc parcel subiect to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation easement in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C.

§909(a)(1), (a)(2)(a), (a)(4)(a) and (a}{(4)(b).
Creation of a District

To establish an Agricultural Preservation District, the application must be approved by
two out of three of the entities listed under Section 3.4 of these reguliations.
I3 Del. C. §907(c)]

After review by the Foundation, the application is subject to a review period of thirty (30}
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected by the Sceretary of
Agriculture. [3 Del. C. §919]



4.3

4.4

4.5

5.0

5.1

52

53

5.4

55

5.6

The property legally becomes a District when the appiicant and Foundation Chairperson
{or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement.

The Foundation shall endeavor to provide written notification of the date of establishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. {3 Del. C. §909%(a)(1}]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to & county or municipality shall be
considered evidence of the intent to rezone or subdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement. '

During the term of the District Agreement, the property shall be used for “agricultural
and related uses” and shall be used in such a way so that the property continues to qualify
as “viable and productive agricultural land" as defined under provisions of the Farmland
Assessment Act. {9 Del. C. §8329 - 83331 No more than 1 acre of land for each 20 acres
of usable land, subjcct to a maximum of 10 acres, shall be allowed for dwelling housing,
For purposes of calculating the number of acres allowable for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists of 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2, and not
2.25.

The phrase 'agricultural and related uses’ shall have the meaning set forth in 3 Del. C,
§909, as the samc may be amended from time to time.

Excavation or filling, horrow pits, extraction, processing and removal of sand, gravel,
loam, rock or other minerals 1s prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, hut not limited
to: aguaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricuitural production.

Activities that would be detrimental to drainage. flood control, water conservation,
erosion control or soil conservation are prohibited.




5.7

53

5.9

510

6.0

6.1

6.2

7.0

7.1

12

Any other activity that might negatively affect the continued agricultural use of the land
1s prohibited.

The term "usable land owned in the district” [3 Del. C, §909(a)(2)], shall be defined as
any land mecting the requirements for agricultural, horticultural or forest land in the
Farmiand Assessment Act of 1968 [9 Del. C., Chapter 83] and [3 Del. C. §403] or criteria
for farm definition as established by the National Agricultural Statistics Service.

The District Agreement and District requirements and benefits shall be binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title shall execuic a document as required by {3 Del. C.
§909(a)2)c.] acknowledging the acrcage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the transferee’s obligation to comply with
the terms and conditions of the District Agrecment upon the transfer of title.

Under 3 Del. C. §909(a)(3), all restrictions shall be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement.

Continuation of 2 District

All properties are to remain in an Agricultural Preservation District for at least ten (10)
years, suhject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C. §9509%(a)(2)(b) and Section 9 of these guidelines.

If a landowner wishes to withdraw from, or ferminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten (10) year anniversary datc of initial establishment of the District. [3 Del. C. §909(b)]

If the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6) months prior to the ten (10) year anniversary date of
that District, then the land shall remain in the District for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.|3 Del. C. §907(d)]

L.and which is less than 200 usable acres, yct meets the other criteria established by the
Foundation, is eligible to be an expansion (“Expansion”) of an Agricultural Preservation
District 1f it 1s within three (3) miles of any portion of an established Agricultural
Preservation District. {3 Del. C. §907(a)}



8.0  Inspcction of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes.

{3 Del. C. §904(b)(14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforce
agrecments on its own behalf.

8.2 If any violations of the terms and the conditions of the District Agreement occur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate relief. [3 Del. C. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to parties who are not otherwise entitled to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the
provisions of 3 Del. €. §909(a)}(2)(b) and the following requirements.

9.1 An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established;

9.1.4 number of dwellings and acreage of residential use currently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the extent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelied by foreclosure, court order,
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelled by job transfer;

9.2.3 the sale or transfer of the dwelling property compelied by health conditions;



9.2.4 the sale or transfer of the dwelling property required to avoid insolvency or
bankruptcy; and

9.2.5 other circumstances of an unusual and extraordinary nature which posc a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

9.3 Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

9.4 The applicant shall bear the burden of establishing the existence of hardship
circumnstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested hy the Foundation, provided however, that
documentation involving privileged information may he submitted on a confidential
basis.

9.5 The Foundation may require the applicant for a hardship exception to appear before the
Foundation Board to present the application, and an applicant shall be entitled to appear
before the Board to make a presentation by submitting a written request to the
Foundation.

9.6 The granting of a hardship exception hy the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shail be used only for residential
PUIpPoses;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is subject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subiject to transfer;

9.6.4 the transteree shall execute a Declaration in recordable form as preseribed by the
Foundation which inciudes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the fransferor to execute a Declaration in recordable
form as prescribed by the Foundation to evidence the status of allowable dwelling
housing property on lands retained by the fransferor which are in the District or
subject to a Preservation Easement; and

9.6.6 such other terms and conditions considered necessary by Foundation to address
the nature of the hardship condition.

9.7 The hardship provisions set forth herein shall not apply to the owners of real property

i

of 3 Del. C. §909(a)(2)(b).




1.0 Delaware Farmland Preservation Fund

The Delaware Farmland Preservation Fund, hereinafier referred 1o as the "Fund”, was enacted
under 3 Del. C. §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the business of the Foundation.

11.0  Sources of Funding

11.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, public or private.

11.2 Monies not needed on a current basis by tbe Foundation may be invested with the
approval of the Board of Trustces.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation sball manage the monies appropriated to it by the General Assembly in
accordanee witb the terms of the appropriations.

120 Criteria for Purehase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district eligibility. In addition, offered preservation easement lands
shall be in an established district and in eomplianee with district requirements to be
eligible. The Foundation shall bave tbe right, in its solc discretion, to acquire a
Preservation Fasement on only a part of the property included within the District
Agreement.

12.2 "The prioritization and selection of properties for the purchase of preservation easements
shall he as set forth in Sections 13 thru 20 inclusive hercof.

13.0 Matching Contributions to the Program

The Foundation may establish a rescrve or set aside of available funds for the matching of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to seleet the qualified properties for purchases of
easements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to match contributions.

14.6  Schedule for Aequisition of Agricultural Lands Preservation Easements

14.1 Application and funding cycles will take place on sehedules establisbed by the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation.

14.3 For cach Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of thosc properties under consideration.

9
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i4.5

14.6

14.7

15.0

15.1

152

15.3

16.0

16.1

16.2

16.3

Upon completion, the appraisals shall be provided to the landowners, and procedures set
forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated.

Offers received shall be held confidential until all offers are received after which the
Foundation shall review the offers and announce the selections.

Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the properties to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or limitations.

The Foundation is under no obligation to purchase a Preservation Easement which is

Application Procedures

A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Easement purchase, The Foundation shall not be obligated to
process any ineomplete application.

‘The Foundation shail develop, and make available to landowners or other interested
parties, an application form for use in offers to sell Preservation Easements,

The Foundation shall review the application to determine if it is complete.
Appraisals [3 Del. C. §916]

An offer to purchase a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agriculfural only
value shall be based on an income capitalization metbodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraised

The value of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the value of
the Preservation Fasement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. C. §909(a)}(4)(a), provided however, the
landowner shall have the right to waive eligible residential usage in which case the
development rights value of the waived acreage shall be included.

The appraiser shall be:
16.3.1. An independent, licensed real estate appraiser who is qualified fo appraise a

property for easement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

i0



16.4

17.0

17.1

17.2

17.3

17.4

18.0

i8.1

16.3.2. A member of an organization which subscribes to the "Uniform Standards of
Professional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional
standards.

The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

Agricultural Lands Preservation Easement Value and Purchase Price

The value of a Preservation Hasement in perpetuity shall be the difference between the
full market value and the agriculture-only value contained in the appraisal report.

The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may he less than, the value of the Preservation Easement. {3 Del. C. §916(a)]

If the applicant is not satisfied with the appraisal provided by the Foundation, the
applicant shall be entitled to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be suhmitted
to the Foundation within forty-five (45} days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45) day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

The review of the alternative appraisals by the Foundation shall be based on written
submissions under such procedures as specified by the Foundation. The maximum
adjusted Preservation Easement value which the Foundation wil} accept is the difference
between the agriculturc-only value and the full market value, determined as follows:
17.4.1 The agriculture-only value shall equal the sum of:
i. The agriculture-only value determined by the applicant’s appraiser; and
ii. Up to one-half of the positive difference between the agriculture-only value
determined by the Foundation’s appraiser and his/her values which exceed
those determined by the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
1i. Up to one-half of the positive difference between the full market value
determined by the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

Offer of Purchase by the Foundation

The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process. {3 Del. C. §915]

i1



18.2 Inreviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject o consideration of any alternative criteria by the
Foundation to satisfy spccial objectives, select those offers providing the highest level of
percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the proeedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property subject to the
offer is located in whole or in part within one-half (1/2) mile eompletely outside of any
growth zone of the County in which the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increase the offered percentage discount by five percent (5%). By way of example,
if an applicant’s offer includes a discount of sixty percent (60%), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall be deemed to be
sixty-five percent (65%). If the applicant’s property is selected for purchasc of a
preservation easement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hercto.

18.3 The Foundation shall entertain offers in the form of Option Agreements from all eligible
applicants who wish to submit offers, and after ali offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

18.4 Prior to releasing information to the public regarding the percentage of any discount or
donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not be disclosed.

18.5 The Foundation may. but shall not be required to, allow a property owner in a District to
submit an offer to sell a preservation casement on a portion of the real property in a
District.

19.6 The Agricultural Lands Preservation Easement
19.1 The owners of the subject farmiand tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners.

192 The document sﬂhaii be in recordable form and:contain:

19.2.1. A legal deseription setting forth the metes and bounds of the farmland tract ‘
subject 1o the Preservation Easement.

19.2.2. At least one course and distance referencing a fixed marker or monument of a
type commonly placed in the field by a surveyor.

12




19.2.3 The legal description shall not contain a closure error greater than one foot per
200 linear {eet in the survey.

19.2.4 The survey of the farmiand tract on which a Preservation Easement is to be
purchased shall show each of the residential lots, if any, designated by the owner
pursuant to 9 Del. €. §909(a)(4)(a).

20.0 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Fasement it is determined that the amount of acreage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the Inaccurate survey.

21.0 Residential Lots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm laber, with a total limit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usable farmland (subject to a maximum of 10 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential lot does not mean
that the location of the lot and proposed residential use complies with any applicahle
zoning rules or regulations, or that a lot is suitable for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning laws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may be necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property subiect to a Preservation Easement, the owner shall cause

to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

i3




21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.0 Strategy Map

The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.

14
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DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regufations is an official State publication established by authorily of 68 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Defaware Register will publish any requlations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

«  Governor's Execuiive Orders

«  Governor's Appointmenis

+  Agency Hearing and Meeting Nolices

+  Other documents considered o be in the public interest,

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by volume, issue, page number and date. An example
wouid be:

16 DE Reg. 1227 - 1230 {(08/0113)

Refers to Volume 16, pages 1227 - 1130 of the Defaware Register issued on June 1, 2013,

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Defaware Regisfer of Regulafions is $135.00. Single
copies are available at 2 cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens and other interesied parlies may participaie in the process by which administraiive
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined,

Under 29 Del.C. §10115 whenever an agency proposes io formulate, adopt, amend or repeal a regulation,
i shall file notice and full text of such proposals, together with copies of the existing regulation being adopied,
amended or repeated, with the Registrar for publication in the Register of Regufations pursuant to §1134 of this
tile. The notice shali describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any cther regulations that may be Impacted or affected by the proposal, and shail state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. if a public hearing is fo be held, such
public hearing shall not be scheduled less than 20 days foliowing publication of notice of the proposal in the
Register of Regulations. if a public hearing wili be held on the proposal, nolice of the time, date, place and a
summary of the nature of the proposai shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of ali written materials, upon ali the testimonial and written evidence and information submitted, together with
summaries of the evidence and information by subordinates, the agency shall determine whether a reguiation
shouid be adopted, amended or repeaied and shall issue its conclusion in an order which shall inciude: {1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect 1o the
evidence and information, except where a rule of procedure is being adopted or amended; (3} A decision to adopt,
amend or repeal a regulation or t¢ take no action and the decision shall be supported by its findings on the
avidence and information received; (4) The exact text and citation of such regulation adopied, amended or
repeaied; {5) The effective date of the order; {8) Any other findings or conclusions required by the law under which
the agency has authority to act; and {7) The signature of ai least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals 4 regulation shali be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, uniess such adoption, amendment or repeal qualifies as an amergency under §10118,

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for deciaratory refief.

No action of an agency with respect io the makirg or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of sugh regulation may be
reviewed by the Couri as a defense in the action,

Except as provided in the preceding section, no judicial review of a regulation is available unless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the reguiation was
published in the Register of Regulations.

CLOSING DATES AND ISSUE DATES FOR THE DELAWARE REGISTER OF

REGULATIONS
iSSUE DATE CLOSING DAYE CLOSING TIME
October 1 September 15 4:30 p.m.
November 1 October 15 4:30 p.m.
December 1 November 16 4:30 p.m.
January 1 December 15 430 p.im,
February 1 January 15 4:30 p.m.

DIVISION OF RESEARCH STAFF

Lori Christiansen, Director; Mark J. Cutrona, Deputy Director; Tara Donofric, Administrative Speciatist
Il; Bethany Fiske, Assistant Registrar of Regulations; Robert Lupo, Printer; Deborah J. Messina, Print Shop
Supervisor; Kathleer Morris, Human Resources/Financials; Georgia Roman, Unit Operations Support Specialist;
Victoria Schultes, Administrative Specialist Il; Don Sellers, Printer: Yvetie W, Smaliwood, Registrar of
Regulations; Holly Wagner, Research Analyst, Verity Watson, Joint Sunset Analyst; Rochelie Yerkes, Office
Manager; Sara Zimmerman, Legislative Librarian,
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Symbol Key

Arial type indicates the fext existing prior to the regulation being promulgated. Undedined text indicates new
fext, L.anguage which is stdeken through indicates text being deleted.

Proposed Requlations

Linder 22 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
fitle. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, subsiance,
issues, possible terms of the agency action, a reference to the legal authority of the agency 1o act, and reference fo
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; i in writing, of the place tc which and the final date by which such views may be
submitted; or if at a public hearing, the date, lime and place of the hearing. i a public hearing is o be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Reguiations, 1f a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shail also be published in at least 2 Delaware newspapers of generai
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its requiation-making proceedings.

DEPARTMENT OF AGRICULTURE
DEL AWARE AGRICULTURAL L.ANDS PRESERVATION FOUNDATION
Statutory Authority: 3 Delaware Code, Sections 904(a)(13) (3 Del.C. §904(a)(13)
3 DE Admin. Code 701

PUBLIC NOTICE
781 Farmiand Preservation Program

The Delaware Agriculiural Lands Preservation Foundation {the "Foundation™}, pursuant to 3 Del.C. §928, will
hotd a public hearing to discuss proposed regulations relating to the adminisiration of the Delaware Agricufiural
l.ands Preservation Program esiablished pursuant io 3 Del.C. §901. The Foundation was established by the
Delaware Legislature pursuant to 3 Del.C. §903. The Foundation is responsible for, among other things, adopting
criferia for the establishment and maintenance of Agricultural Preservation Districts and Forestland Preservation
Argas and establishing criteria for the purchase of Agricultural Preservation Easemenis and Forestland
Preservation Easements. To carry out its staiutory responsibiities, the Foundation has been directed to, among
other things, adept rules of practice and procedure for the acquisiion of Preservation Easements, including the
process and timeframe for submitting applications for the sale of Easemenis, the establishment of the purchase
price for the easements through the use of appraisal information, the manner in which offers o sell such
easemenis are accepted, and the basis upon which offers for sale of such easements are accepted.

Pursuant to #s statutory authority, the Foundation is proposing for adoption a comprehensive set of guidelines
and reguiations io be used for the adminisiration of the agriculiural lands preservation program. The proposed
regulations wili replace all of the exisiing regulations set forth in 3 Delaware Adminisirative Code, Part 701,
Sections 1.0 through and including 36.0, including Appendix A through G, and will, among other things: (a}
establish eligibifity criteria, (b} establish application procedures, (¢} estabiish criferia for the purchase of Agricultural
Lands Preservation Easements and methods by which the purchase price will be determined, and {d} provide for
additional means of creating priority for acquisition of preservation easements in designated areas which are near
or adjacent to any growth zenes that may be indicaied by each of the three respective counties. No changes are
being proposed to the Forestland Preservation regulations set forth in 3 Delaware Administrative Code, Part 762,

The public hearing will be on Wednesday, Sepiember 23, 2015 beginning at 10:00 a.m. and ending at 12:60
p.m. at the Foundation’s office located at 2320 S. DuiPont Highway, Dover, Delaware 19801,
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Copies of the proposed regulations are available for review by contacting:
Rebecea Vaughn
Delaware Agriculural L.ands Preservation Foundation
2320 S. DuPont Highway
Dover, DE 19901
{302) 698-4531
Email: Rebecca Vaughni@siate.de.us

Anyone wishing o present oral comments at this public hearing should contact the designated Hearing Officer,
Mr. William A. Denman at {362} 678-3262 prior {0 the heanng. Oral comments and written commenis may be
presented at the hearing, and anyone wishing to submit written comments as a supplement to, or in lieu of oral
testimony, should submit such comments by October 1, 2015 io:

William A. Denman, Esquire
Parkowski, Guerke & Swayze, P.A,
116 W. Water Street

Dover, DE 19804

{302} 678-3262

Emaik: wdenman@pgslegal.com

*Please Note: Due to the slze of the proposed regulation, it is not being published here. A copy of the
regulation is available at:
701 Farmland Preservation Program

Harness Racing Commission
DELAWARE STANDARDBRED BREEDERS’ FUND
Statutory Authority: 29 Delaware Code, Section 4815(b)(4)b.2 (29 Del.C. §4815(b){(4)b.2)
3 DE Admin, Code 502

PUBLIC NOTICE
502 Delaware Standardbred Breeders’ Fund Regulations

The State of Delaware, Depariment of Agriculivre's Siandardbred Breeders' Fund {"the Fund"} hereby gives
notice of its intention to adopt an amended regulation pursuant io the General Assembly's delegation of authority o
do so found at 29 Del.C. §4815(b}4)b.2 and in compliance with Delaware's Administrative Procedures Act at 29
Del.€. §10115. The proposed amended regulation under 13.0 defines and allows consolidation of consolation
races fo afford more racing opporiunity to participants and fuller wagering fields,

The Fund solicits, and will consider, imely filed written comments from interested individuals and groups
concerning these proposed amended requlations. The deadline for the filing of such writien comments will be thirty
days {30) after these proposed amended regulations are published in the Delaware Register of Reguilations. Any
such submissions should be mailed or hand-delivered to Ms, Judy Davis-Wilson, Administrator, Delaware
Standardbred Breeders’ Fund Program whose address is State of Delaware, Department of Agricuiture, 2320
Scuth duPont Highway, Dover, Delaware 19801 by Oclober 1, 2015,

502 Delaware Standardbred Breeders’ Fund Regulations
{Break in Continuity of Secfions)

13.0 Races
{Break in Continuity Within Section)
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April 17, 2015

Honorable Chris Bullock, President, New Castle County Council

New Castle County Council

87 Reads Way

New Castle, DE 19720

RE: Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear President Bullock:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.
[n considering the draft proposed regulations some background regarding the existing

Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:

EXH. 5




(1) The establishment of the Foundation to administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

(2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not develop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases Agricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

{(4) The establishment of a Fund administered by the Foundation for purposes of
receiving monics from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development

and permanently commit the property subject to the easements to farming and related

S¢S,

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until 1995. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting farms for Preservation Easement purchases. The alternativetoa
ranking system for the selection of easement purchases involves the use of an appraisal of

development rights values under which eligible landowners are afforded the opportunity to offer



a donation or discount of the development rights value, with the selection based solely on the
highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alterative criteria involving a minimum Land
Evaluation and Site Assessment (LESA) score, in conjunction with tbe percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was satisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assermbly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the removal of any subjectivity or outside influence,
 political or otherwise, in the selection process. With farm omers voluntarily offering
percentage donations or discounts to development right values, and tbe highest percentages being
used 10 make selections until funds are exhausted in each round of selections, it is the
participating landowners witb their percentage offers wbo are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage donation or discount system adopted by the
Foundation has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

I. Tbe Foundation has enrolled 1,076 farms in the program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.



2. The Foundation has purchased preservation easements on 808 farms comprised of
116,223 acres, which is 24% of the remaining farmland in Delaware. By County,
20% of the available farmland in New Castle County, 35% of the available farmland
in Kent County and 15% of the available farmland in Sussex County, have been
protected by easements.

3. As aresult of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it bas been
$1,499 per acre, and in Sussex County it has been $1,985 per acre.

4. The donation or discounting has averaged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yearly round of easement

purchases, subject to the availability of funding.

The regulations subject to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling Icgislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and New Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach which determined the development

rights or preservation easement value as the difference between the fair market value and the



farm only value based on income capitalization calculations. The fair market value of properties
near and adjacent to development areas are higher than those in other areas, while under the
income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing easement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation easements in such area. In Kent County the
comparison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevailing real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has been adopted which would serve to prioritize the purchase of preservation easements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modify the highest donation or discount selection system for
purchasing preservation easements by adding'an allowance for a 5% adjustment to the
percentage discount offers submitted by eligible landowners with property located in whole or in
part in an area one-half (1/2) mile outside designated growth zones for each County. The

adjustment would create a preference in the selection process and serve to provide a 5% increase



in the purchase price for the preservation easement, both of which would serve as a further

advantage to participating landowners in such priority areas.

‘The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preservation easements. The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres but which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed te simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half mile preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices.

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements so as to assure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas prone to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,

JPLIA Sy

Robert F. Garey
Chairman

RFG/rv
Enclosures
ce: Members — Foundation Board

Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
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AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricultural Lands Preservation Act (“Act™) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (“Foundation™). The Foundation
has been charged with the authority and responsibility of establishing and administering an
cxtensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (“Districts”) and adoption of criteria for the purchase of
agricultural lands preservation easements (“Preservation Easement™) 3 Del.C, §904(a) and (b).
These regulations are intended to provide guidelines and simplification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimurm criteria:

1.1.1 owner(s) shall hold fee simple title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses’™;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within tbree (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shall not he subject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple title holders, must sign a written agreement
committing to District restrictions set forth in this Section and 3 Del. C. §909
and other adopted requirements;

1.1.3 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established hy the Foundation; [3 Del. C.
§908(2)(3)]

1.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural
land” is defined as land that qualifies under provisions of the Farmland Assessment Act,
[9 Del. C. §8329 - 8333]

1.3 'The minimum LESA score for an eligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agricuiture.




1.4

The LESA score for agricultural lands is the primary factor in evaluating tbe eligibility of
agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements,

2.0 Application Procedures

2.1

2.2

2.3

2.4

3.0

The Foundation will provide application forms on which applicants who voluntecr to
piace their lands into an Agricultural Preservation District will provide such information
as the Foundation deems appropriate.

The Foundation shall provide assistance to potential applicants in completing application
forms when requested.

Foundation staff may conduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report

In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as deemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
followed, and benefits realized in a District.

Application Review Procedures

The Foundation has the authority to approve applications establishing Agricultural Preservation
Districts and the authority to purchase preservation easements. [3 Del. C. §904]

3.1

32

3.3

34

3.3

3.6

The Foundation staff will review applications and determine whether or not the minimum
eligibility requirements under Section 1.0 have been met.

1f the minimum eligibility requirements have not been met, then the applicant will be
notified by letter from tbe Foundation indicating that the application does not qualify for
further review, and tbe reasons for ineligibility.

If an applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for exclusion
is not otherwise eligible for inclusion due to the use of the property at the time of the
application.

Subject to Section 3.3 above, if the lands proposed as a District in the application (200 or
more acres) meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Pfanmng and Zoning Authority, applications and an md;canon that the application mcets
the minimum cligibility requirements.

If the applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.,
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from receiving formal contact from the applicant.

If the issue is not resolved to the applicant’s satisfaction, the applicant may request an

3



37

3.8

39

310

3

4.0

4.1

4.2

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff.

‘This letter must include reasons and documentation 1o justify the applicant's claim(s).

The Foundation will schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting. '

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed District satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property who have executed a District Agreement or a preservation
easement that incorporate the restrictions in effect prior to the Senate Bill No. 333

§909(a)(2)(b) pursuant to 9 Del. C. §909(a)(4)(c), shall comply with the following
requirements:

3.11.1 Owners who have executed a district agreement and who wish to designate up to
three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and while 4 survey may be submitted, a survey shall not be
required. The Owner shall execute an amendment to the Owner's District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. C. §909(a)(1), (a}(2)a),
(a}(4)(a) and (a)(4)(b).

3.11L2 Owners who have executed a preservation easement and who wish to designate
up to three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entire parcel subject to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation easement in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C,

§909(a)(1), (a)(2)(a), (a)(4)(a) and (a)(4)(b).
Creation of a District

To establish an Agricultural Preservation District, the application must be approved by
two out of three of the entities listed under Section 3.4 of these regulations.
[3 Del. C. §907(c)]

After review by the Foundation, the application is subject to a review period of thirty (30)
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected by the Secretary of
Agriculture. [3 Del. C. §919]




4.3

44

4.5

5.0

3.l

3.2

3.3

5.4

5.3

3.6

The property legally becomes a District when the applicant and Foundation Chairperson
(or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement,

The Foundation shall endeavor to provide written notification of the date of establishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement,

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. [3 Del. C. §909(a)(1)]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shall be
considered evidence of the intent fo rezone or subdivide and no action shall be taken by
any county or municipality on any such application unti the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricultural
and related uses” and shall be used in such a way so that the property continues to qualify
as “viable and productive agricultural land” as defined under provisions of the Farmland
Assessment Act. [9 Del. C. §8329 - 8333] No more than 1 acre of land for each 20 acres
of usable land, subject to a maximum of 10 acres, shall be allowed for dwelling housing.
For purposes of calculating the number of acres allowable for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists of 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2, and not
2.25.

The phrase 'agricultural and related uses’ shall have the meaning set forth in 3 Del. C,
§909, as the same may be amended from time to time,

Excavation or filling, borrow pits, extraction, processing and removal of sand, gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production.

Activities that would be detrimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohibited.



5.7

58

5.9

5.10

6.0

6.1

6.2

7.0

7.1

7.2

Any other activity that might negatively affect the continued agricultural use of the land
is prohihited.

The term "usahle land owned in the district” [3 Del. €. §909(a)(2)], shall he defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 [9 Del. C., Chapter 83] and [3 Del. C. §403] or criteria
for farm definition as cstablished hy the National Agricultural Statistics Service.

The District Agreement and District requirements and benefits shall he binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten {10) days in
advance of the date of transfer of the property that the property is suhject to District
restrictions. The party taking title shall execute a document as required hy [3 Del. C.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the transferee’s ohligation to comply with
the terms and conditions of the District Agreement upon the transfer oftitle.

Under 3 Del. C. §909(a)(3), all restrictions shall be covenants which run with and hind
the lands in the Distriet for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement,

Continuation of a District

All properties are to remain in an Agricultural Preservation District for at least ten (10)
years, suhject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C. §909(a)2)(h) and Section 9 of these guidelines.

If a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten (10) year anniversary date of initial establishment of the District. |3 Del. C. §909(b)]

If the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6) months prior to the ten {10) year anniversary date of
that District, then the land shall remain in the Distriet for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-vear period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.[3 Del. C. §907(d)]

Land which is less than 200 usable acres, yet meets the other criteria established by the
Foundation, is eligihle to be an expansion ("Expansion™) of an Agricultural Preservation
Distriet if it is within three (3) miles of any portion of an established Agricultural
Preservation District, [3 Del. C. §907(a)}




8.0 Imspection of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes.

[3 Del. C. §904(b)(14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforce
agreements on its own behalf.

8.2 Ifany violations of the terms and the conditions of the District Agreement oceur, the
Foundation may institute proceedings in the appropriate cowrt to enforce the terms and seek
appropriate relief. [3 Del. C. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to parties who are not otherwise entitied to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the
provisions of 3 Del. C. §909(a}2)(b) and the following requircments.

9.1 An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established;

9.1.4 number of dwellings and acreage of residential usc currently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the extent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelled by foreclosure, court order,
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelled by job transfer;
9.2.3 the sale or transfer of the dwelling property compelled by health conditions;

9.2.4 the salc or transfer of the dwelling property required to avoid insolvency or

!



bankrupicy; and

9.2.3 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidahle.

9.3 Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain,

9.4 The applicant shall bear the hurden of establishing the existence of hardship
circumstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested by the Foundation, provided however, that
documentation involving privileged information may be suhmitted on a confidential
basis.

9.5 The Foundation may require the applicant for a hardship exception to appear hefore the
Foundation Board to present the application, and an applicant shall be entitled to appear
hefore the Board to make a presentation by submitting a written request to the
Foundation.

9.6 The granting of a hardship exception by the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall be used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is subject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subject to transfer;

9.6.4 the transferee shall execute a Declaration in recordable form as prescribed hy the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the transferor to execute a Declaration in recordahle
form as prescribed by the Foundation to evidence the status of allowable dwelling
housing property on lands retained hy the transferor which are in the District or
subject to a Preservation Easement; and

9.6.6 such other terms and conditions considered necessary hy Foundation to address
the nature of the hardship condition,

9.7 The hardship provisions set forth herein shall not apply to the owners of real property

who, pursuant to 3 Del. C. §909(a)4)(c), have elected to be released from the
restrictions of 3 Del. €. §909(a)2)b).

10.0  Delaware Farmland Preservation Fund



The Delaware Farmland Preservation Fund, hereinafter referred to as the "Fund”, was enacted
under 3 Del. C. §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the business of the Foundation,

11.0  Sources of Funding

11.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, public or private.

11.2 Monies not needed on a current basis by the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assembly in
accordance with the terms of the appropriations.

120 Criteria for Purchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district eligibility. In addition, offered preservation easement ands
shall be in an established district and in compliance with district requirements to be
eligible. The Foundation shall have the right, in its sole discretion, to acquire a
Preservation Easement on only a part of the property included within the District
Agreement.

12.2 The prioritization and selection of properties for the purchase of preservation easements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.0  Matching Contributions to the Program

The Foundation may establish a reserve or set aside of available funds for the matching of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to select the qualified properties for purchases of
sasements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to match contributions.

14.0  Schedule for Acquisition of Agricultural Lands Preservation Easements

14,1 Application and funding cycles will take place on schedules established by the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation,

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of those properties under consideration.

14.4 Upon completion, the appraisals shall be provided to the landowners, and procedures set
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forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated.

[4.5 Offers received shall be held confidential unti] all offers are received aficr which the
Foundation shall review the offers and announce the selections.

14.6 Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the properties to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or limitations.

14.7 The Foundation is under no obligation to purchase a Preservation Easement which is
offered for sale. [3 Del.C. §913.]

15.6  Application Procedures

15.1 A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Easement purchase. The Foundation shall not be obligated to
process any incomplete application.

15.2 The Foundation shall develop, and make available to landowners or other interested
partics, an application form for use in offers to sell Preservation Easements.

15.3 The Foundation shall review the application to detcrmine if' it is complete.
16.0  Appraisals [3 Del. C. §916]

16.1 An offer to purchasc a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization mcthodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. Al categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraiscd

16.2 The value of huildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the value of
the Preservation Easement shall be any acreage designated or eligible to be designated by
the owner for residential usc pursuant to 3 Del. C. §909(a){4)(a), provided however, the
landowner shall have the tight to waivc eligible residential usage in which case the
development rights value of the waived acreage shall be included.

16.3 The appraiser shall be:

16.3.1. An independent, licensed real estatc appraiser who is qualified to appraise a
property for easement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

16.3.2. A member of an organization which subscribes to the "Uniform Standards of
Profcssional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and profcssional
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standards.

16.4 The appraiser shall supply a narrative report which shall contain such information'as
required hy the Foundation.

17.0  Agricultural Lands Preservation Easement Value and Purchase Price

17.1 The value of a Preservation Easement in perpetuity shall he the difference between the
full market value and the agriculture-only value contained in the appraisal report.

17.2 The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. [3 Del. C. §916{(a)]

17.3 If the applicant is not satisfied with the appraisal provided hy the Foundation, the
applicant shall he entitled to have an independent appraisal performed at the applicant’s
expense hy a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall he suhmitted
to the Foundation witbin forty-five (45) days of the applicant’s date of receipt of the
appraisal provided hy the Foundation. The forty-five (45) day period may he extended
hy the Foundation, provided the time extension does not delay the time frame estahlished
by the Foundation for making selection and acquisition decisions.

17.4 The review of the alternative appraisals hy the Foundation shall be based on written
submissions under such procedures as specified hy the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
hetween the agriculture-only value and the full market value, determined as follows:

17.4.1 The agriculture-only value shall equal the sum of:
i. The agriculture-only value determined by the applicant’s appraiser; and
it. Up to one-half of the positive difference between the agriculture-only value
determined hy the Foundation’s appraiser and his/her values which exceed
those determined hy the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
ii. Up to one-half of the positive difference between the full market value
determined hy the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

18.0  Offer of Purchase by the Foundation

18.1 The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process. {3 Del. €. §915]

18.2 Inreviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, suhject to consideration of any alternative criteria by the
Foundation to satisfy special ohjectives, select those offers providing the highest level of

11



18.3

percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property subject to the
offer is located in whole or in part within one-half (1/2) mile completely outside of any
growth zone of the County in whicb the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increase the offered percentage discount by five percent (5%). By way of example,
if an applicant’s offer includes a discount of sixty percent (60%), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall be deemed to be
sixty-tive pereent (65%). If the applicant’s property is selected for purchase of a
preservation easement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the onc-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hereto.

The Foundation shall entertain offers in the form of Option Agreements from all ¢ligihle
applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

18.4 Prior to releasing information to the public regarding the percentage of any discount or

donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not be disclosed.

18.5 The Foundation may, but shall not be required to, allow a property owner in a District to

submit an offer to sell a preservation easement on a portion of the real property in a
District.

19.0 The Agricultural Lands Preservation Easement

19.1

19.2

The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners,

The document shall be in recordable form and contain:

19.2.1. A legal description setting forth the metes and bounds of the farmland tract
subject to the Preservation Easement.

19.2.2, At least one course and distance referencing a fixed marker or monument of a
type commonly placed in the field by a surveyor.
19.2.3 The legal description shail not contain a closure error greater than one foot per

200 linear feet in the survey.

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be
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purchased shall show each of the residential lots, if any, designated by the owner
pursuant t0 9 Del. C. §909(a)(4)a).

20.8 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Easement it is determined that the amount of acreage is less than as reflected on the survey used
hy the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refind to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.0 Residential Lots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total limit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usahle farmland (subject to a maximum of 10 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential ot does not mean
that the location of the lot and proposed residential use complics with any applicable
zoning rules or regulations, or that a lot is suitable for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning laws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may be necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in cxcess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property subject to a Preservation Easement, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.0  Strategy Map

13




The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.
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June 17, 2015

Honorable Chris Bullock, President, New Castle County Council
New Castle County Council

87 Reads Way

New Castle, DE 19720

RE:  Delaware Agricultural Lands Preservation Foundation Proposed Regulations

Dear President Bullock:

This letter is a follow-up to our April 17" letter (enclosed) regarding the Delaware Aglands Preservation
Program’s proposed amended regulations and the review of those regulations by the county’s Farmland
Preservation Advisory Board. The intent of these proposed regulation revisions is to facilitate the continued
protection of Delaware’s remaining farmlands through the purchase of preservation easements, while
creating added incentives to landowners located near and adjacent to areas prone to development to
voluntarily preserve their farmland rather than selling it for development. The Foundation proposes to
continue to pursue these objectives in a cost-effective method for utilizing taxpayer monies.

To date we have not received any comments from New Castle County. We ask that you please forward this
letter to the County’s Agriculture Advisory Board and have them provide us with any comments by June 30.
[f comments are provided by June 30, the Foundation will consider them prior to the release of the proposed
amended regulations for public review and comment. If no comments are received, there is still opportunity
to provide input during the public review and comment period. I have enclosed the proposed regulations for

your convenience.

Thank you for your assistance with this matter and your continuing support of Delaware’s Aglands
Preservation Program. Please do not hesitate to contact me if you have any questions.

/ Sjneffé“ 7

4 T
S GA>
E. Austin Short
Deputy Secretary

Enclosures (2)

(i Honorable Edward Kee, Secretary
Robert Garey, Chairman, Aglands Preservation Foundation

EXH. 6
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Dover, Delaware 19901

April 17,2015

Honorable Chris Bullock, President, New Castle County Council

New Castle County Council

87 Reads Way

New Castle, DE 19720

RE:  Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear President Bullock:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.

In considering the draft proposed regulations some background regarding the existing
Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:



(1) The establishment of the Foundation to administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

(2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not develop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases Agricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

(4) The establishment of a Fund administered by the Foundation for purposes of
receiving monies from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development
and permanently commit the property subject to the easements to farming and related

USECS.

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until 1995. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting farms for Preservation Easement purchases. The alternative to a
ranking system for the selection of easement purchases involves the use of an appraisal of

development rights values under which eligible landowners are afforded the opportunity to offer



a donation or discount of the development rights value, with the selection based solely on the
highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alternative criteria involving a minimum Land
Evaluation and Site Assessment (LESA) score, in conjunction with the percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was satisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assembly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the removal of any subjectivity or outside influence,
political or otherwise, in the selection process. With farm owners voluntarily offering
percentage donations or discounts to development right values, and the highest percentages being
used to make selections until funds are exhausted in each round of selections, it is the
participating landowners with their percentage offers who are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage donation or discount system adopted by the
Foundation has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

1. The Foundation has enrolled 1,076 farms in the program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.



2. The Foundation has purchased preservation easements on 808 farms comprised of
116,223 acres, which is 24% of the remaining farmland in Delaware. By County,
20% of the available farmland in New Castle County, 35% of the available farmland
in Kent County and 15% of the available farmland in Sussex County, have been
protected by easements.

3. As aresult of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it has been
$1.499 per acre, and in Sussex County it has been $1,985 per acre.

4. The donation or discounting has averaged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yearly round of easement

purchases, subject to the availability of funding.

The regulations subject to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling legislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and New Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach which determined the development

rights or preservation easement value as the difference between the fair market value and the



farm only value based on income capitalization calculations. The fair market value of properties
near and adjacent to development areas are higher than those in other areas, while under the
income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing easement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation easements in such area. In Kent County the
comparison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevailing real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has been adopted which would serve to prioritize the purchase of preservation easements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modity the highest donation or discount selection system for
purchasing preservation easements by adding an allowance for a 5% adjustment to the
percentage discount offers submitted by eligible landowners with property located in whole or in
part in an area one-half (1/2) mile outside designated growth zones for each County. The

adjustment would create a preference in the selection process and serve to provide a 5% increase



in the purchase price for the preservation easement, both of which would serve as a further

advantage to participating landowners in such priority areas.

The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preservation easements. The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres but which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed to simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half mile preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices.

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements so as to assure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas prone to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,

L7 Sy

Robert F. Garey
Chairman

RFG/rv
Enclosures
oe: Members — Foundation Board

Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
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AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

‘The Agricultural Lands Preservation Act (“Act”) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (*Foundation™). The Foundation
has been charged with the authority and responsibility of establishing and administering an
extensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (“Districts™) and adoption of criteria for the purchase of
agricultural lands preservation easements (“Preservation Easement™) 3 Del.C. §904(a) and (b).
‘These regulations are intended to provide guidelines and simplification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimum criteria;

1.1.1 owner{s) shall hold fee simple title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses”;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within three (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shall not be subject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple title holders, must sign a written agreement
committing to District restrictions set forth in this Section and 3 Del, C, §909
and other adopted requirements;

1.1.5 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; [3 Del. C,

§908(2)(3)}

1.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural
land" is defined as land that qualifies under provisions of the Farmiand Assessment Act.
[9 Del. C. §8329 - 8333]

1.3 The minimum LESA score for an eligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.




14 The LESA score for agricuitural lands is the primary factor in evaluating the eligibility of
agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements.

2.0 Application Procedures

2.1 The Foundation will provide application forms on which applicants who volunteer to
place their lands into an Agricultural Preservation District will provide such information
as the Foundation decms appropriate.

2.2 The Foundation shall provide assistance to potential applicants in completing application
forms when requested.

2.3 Foundation staff may conduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report.

2.4 In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as decemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
foHowed, and benefits realized in a District.

3.6  Application Review Procedures

‘The Foundation has the authority to approve applications establishing Agricultural Preservation
Districts and the authority to purchase preservation easements. {3 Del. C. §904]

3.1 The Foundation staff will review applications and determine whether or not the minimum
eligibility requirements under Section 1.0 have been met.

3.2 If the minimum eligibility requirements have not been met, then the applicant will be
notified by letter from the Foundation indicating that the application does not qualify for
further review, and the reasons for ineligibility.

3.3 If an applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for exclusion
is not otherwise eligible for inclusion due to the use of the property at the time of the
application.

3.4  Subject to Section 3.3 above, if the lands proposed as a District in the application {200 or
more acres} meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication that the application meets
the minimum eligibility requirements.

3.5 Ifthe applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from recciving formal contact from the applicant.

3.6 If the issue is not resolved to the applicant's satisfaction, the applicant may request an
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3.1

4.0

4.1

4.2

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff.

This letter must include reasons and documentation to justify the applicant's claim(s).

The Foundation will schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting.

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed District satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property who have executed a District Agreement or a preservation
easement that incorporate the restrictions in cffect prior to the Senate Bill No. 333
amendments and who elect to be relcased from the restrictions sct forth in 9 Del. C.

requirements:

3.11.1 Owners who have executed a district agreement and who wish to designate upto
three residential lots shall designate the allowable residential acreage in
sufficient detail to enahle the Foundation to determine the location of the
residential acreage, and while a survey may be submitied, a survey shall not be
required. The Owner sball execute an amendment to the Owner’s District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. C. §909(a)(1), (a)}(2)(a),
(a)(4)(a) and (a)(4)(b).

3.11.2 Owners who bave executed a preservation easement and who wish to designate
up to three residential lots shall designate the allowable residential acreage in
sufficient detail to cnable the Foundation to determine the location of the
residential acreage and sball submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entire parcel subject to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation easement in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C.

§909(a)(1), (8)(2)(a), (a)(4)(a) and (a}(4)(b).
Creation of a District

To establish an Agricultural Preservation District, the application must be approved by
two out of three of the entities listed under Section 3.4 of these regulations.
[3 Del. C. §907(c)}

After review by the Foundation, the application is subject 10 a review period of thirty (30)
days in which the Secretary of Agriculture may rciect the application. The application is
officially approved at the ¢nd of the review period, if it is not rejected by the Secretary of
Agriculture. [3 Del. C. §919]
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5.0

3.1

3.2

3.3

3.4

3.3

5.6

The property legally becomes a District when the applicant and Foundation Chairperson
{or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement.

The Foundation shall endeavor to provide written notification of the date of establishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. {3 Del. C. §909(a)(1)]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shali be
considered evidence of the intent to rezone or subdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricultural
and related uses™ and shall be used in such a way so that the property continues to qualify
as “viable and productive agricultural land” as defined under provisions of the Farmland
Assessment Act, [9 Del. €, §8329 - 8333] No more than 1 acre of land for each 20 acres
of usable land, subject to a maximum of 1{ acres, shall be allowed for dwelling housing.
For purposes of calculating the number of acres allowable for dwelling housing, fractions
of any acre shall not be aliowed. By way of example, if a farm consists of 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2, and not
2.25.

The phrase "agricultural and related uses’ shall have the meaning set forth in 3 Del. €.
§909, as the same may he amended from time to time.

Excavation or filling, borrow pits, extraction, processing and removal of sand, gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production,

Activities that would be detrimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohihited.
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7.1

7.2

Any other activity that might negatively affect the continued agricultural use of the fand
is prohibited.

The term "usable land owned in the distriet” [3 Del. €. §909(a)(2)]. shall be defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 [9 Del. C.. Chapter 83] and {3 Del. C. §403] or criteria
for farm definition as established by the National Agricultural Statistics Service.

The District Agreement and Distriet requirements and benefits shall be binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title shall execute a document as required by {3 Del. €.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the transferee’s obligation to comply with
the terms and conditions of the Distriet Agreement upon the transfer of title.

Under 3 Del. C. §909(a)(3), all restrictions shall be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement.

Continnation of a District

Al properties are to remain in an Agricuitural Preservation District for at least ten (10)
years, subject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C, §909(a)(2)b) and Section 9 of these guidelines,

If a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent fo withdraw no less than six {6) months prior fo the
ten (10} year anniversary date of initial establishment of the District. [3 Del. C. §909(b))

If the Foundation does not receive a written notification of the landowner’s intent to
withdraw from the District six (6) months prior to the ten (10) year anniversary date of
that District, then the land shall remain in the District for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.[3 Del. C. §907(d)]

Land which is less than 200 usable acres, yet meets the other criteria established by the
Foundation, is ¢ligible to be an expansion (“Expansion™) of an Agricultural Preservation
Distriet if it is within three (3) miles of any portion of an established Agricultural
Preservation District. [3 Del. €. §907(a}]




8.0  Inspection of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes,

{3 Del. C. §904(b)(14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforce
agreements on its own behalf.

8.2 [ any violations of the terms and the conditions of the District Agreement occur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate relief. [3 Del. C. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to partics who are not otherwise entitied to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the
provisions of 3 Del. C. §909(a)(2)b) and the following requirements.

9.1  An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dweiling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established;

9.1.4 number of dwellings and acreage of residential use currently on the property
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the extent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelled by foreclosure, court order,
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelied by job transfer;
9.2.3 the sale or transfer of the dwelling property compelled by health conditions;

9.2.4 the sale or transfer of the dwelling property required to aveid insolvency or

'’



bankruptey; and

9.2.5 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

9.3 Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

9.4 The applicant shall bear the burden of establishing the existence of hardship
circumstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested by the Foundation, provided however, that
documentation involving privileged information may be submitted on a confidential
hasis.

9.5 The Foundation may requirc the applicant for a hardship exception to appear hefore the
Foundation Board to present the application, and an applicant shall be entitled to appear
before the Board to make a presentation hy suhmitting a writien request to the
Foundation.

9.6 The granting of a hardship exception by the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall be used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is suhject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subiect to transfer;

9.6.4 the transferee shall execute a Declaration in recordahle form as prescribed by the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the transferor to execute a Declaration in recordable
form as prescrihed by the Foundation to evidence the status of allowahle dwelling
housing property on lands retained by the transferor which are in the District or
subject to a Preservation Easement; and

9.6.6 such other terms and conditions considered necessary hy Foundation to address
the nature of the hardship condition.

9.7 'The hardship provisions set forth herein shall not apply to the owners of real property

who, pursuant to 3 Del, C. §909(a)}(4)c), have elccted to be released from the
restrictions of 3 Del. C. §909%(a¥2)(h).

16.0  Delaware Farmland Preservation Fuad




The Delaware Farmland Preservation Fund, hercinafier referred to as the "Fund", was enacted
under 3 Del. C. §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viahle agricultural lands and conducting the business of the Foundation.

11.0 Sources of Funding

11.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, public or private.

11.2 Monies not needed on a current basis by the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assembly in
accordance with the terms of the appropriations.

12.6  Criteria for Purchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district ¢ligibility. In addition, offered preservation easement lands
shall be in an established district and in compliance with district requirements to be
eligible. The Foundation shall have the right, in its sole discretion, to acquirc a
Prescrvation Easement on only a part of the property included within the District
Agreement.

12,2 The prioritization and selection of properties for the purchase of preservation casements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.0  Matching Contributions fo the Program

The Foundation may establish a reserve or set aside of avatlable funds for the matching of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matcbing funding to select the qualified properties for purchases of
easements using the matching funding not witbstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to maich contributions.

14.0  Schedule for Acquisition of Agricultural Lands Preservation Easements

14.1 Application and funding cycles will take place on schedules established hy the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation.

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of those properties under consideration.

14.4 Upon completion, the appraisals shall be provided to the landowners, and procedures set
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15.2
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16.1

16.2

forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated,

Offers received shall be held confidential until all offers are received afier which the
Foundation shall review the offers and announce the selections.

Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the properties to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or limitations,

The Foundation is under no obligation to purchase a Preservation Easement which is
offered for sale. [3 Del.C. §913.]

Apphlication Procedures

A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Eascrment purchase. The Foundation shall not be obligated to
process any incomplete application.

The Foundation shall develop, and make available to landowners or other interested
parties, an application form for use in offers to sell Preservation Fasements.

The Foundation shall review the application to determine if it is complete.
Appraisals [3 Del. C. §916]

An offer to purchase a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agricuiture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization methodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraised

The value of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the valuc of
the Preservation Easement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. C. §909(a)(4)(a), provided however, the
landowner shall have the right to waive eligible residential usage in which case the
development rights value of the waived acreage shall be included.

16.3 The appraiser shall be:

16.3.1. An independent, licensed real estate appraiser who is qualified to appraise a
property for easement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

16.3.2. A member of an organization which subscribes to the "Uniform Standards of
Professional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional

it




standards.

16.4 The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

17.0  Agricultural Lands Preservation Easement Value and Purchase Price

17.1 The value of a Preservation Easement in perpetuity shall be the difference between the
full market value and the agricuiture-only value contained in the appraisal report.

17.2 The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. [3 Del. €. §916(a)]

17.3 If the applicant is not satisfied with the appraisal provided by the Foundation, the
appiicant shall be entitled to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be submitted
to the Foundation within forty-five (45) days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45) day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

17.4 The review of the alternative appraisals hy the Foundation shall be based on written
submissions under such procedures as specified by the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
between the agriculture-only value and the full market value, determined as follows:
17.4.1 The agriculture-only value shall equal the sum of:

i. The agriculture-only value determined by the applicant’s appraiser; and

it. Up to one-half of the positive difference between the agriculture-only value
determined by the Foundation’s appraiser and his/her values which exceed
those determined by the applicant’s appraiser.

17.4.2 The full market value shall equal the sum of:

i. The full market value determined by the Foundation’s appraiser; and

ii. Up to one-half of the positive difference between the full market vaiue
determined by the appiicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

18.0 Offer of Purchase by the Foundation

18.1 The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process. [3 Del, C, §915]

18.2 In reviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject to consideration of any alternative criteria by the
Foundation to satisfy special objectives, select those offers providing the highest level of
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18.3

18.4

19.0

19.1

19.2

percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property subject to the
offer is located in whole or in part within one-half (1/2) mile completely outside of any
growth zone of the County in which the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increase the offered percentage discount by five percent (5%). By way of exampie,
if an applicant’s offer includes a discount of sixty percent (60%), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the speceified areas, for ranking purposes, the applicant’s discount shall he deemed to be
sixty-five pereent (65%,). If the applicant’s property is selected for purchase of a
preservation casement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hereto.

The Foundation shall entertain offers in the form of Option Agreements from all eligible
applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of pereentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

Prior to releasing information to the public regarding the percentage of any discount or
donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information, Otherwise, the information shall not be disclosed.

The Foundation may, hut shall not he required to, allow a property owner in a District to

submit an offer to sell a preservation easement on a portion of the real property in a

Distriet.

The Agricultural Lands Preservation Easement

The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners,

The document shall be in recordable form and contain:

19.2.1. A legal description setting forth the metes and bounds of the farmland tract
subject to the Preservation Easement,

19.2.2. At least onc course and distance referencing a fixed marker or monument ofa
type commonly placed in the field by a surveyor.
19.2.3 The legal description shali not contain a closure error greater than one foot per

200 linear feet in the survey,

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be
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purchased shall show each of the residential lots, if any, designated by the owner

20.6 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Easement it is determined that the amount of acreage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.0G Residential Lots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total limit of
three dwellings which can be occupicd by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usable farmland {(subject to a maximum of [0 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

211 The acceptance by the Foundation of the designation of a residential lot does not mean
that the location of the lot and proposed residential use complics with any applicable
zoning rules or regulations, or that a lot is suitable for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate o ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning faws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may he necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property subject to a Preservation Easement, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.6  Strategy Map
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The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at feast 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
propetties provided under Section 18.2 of these regulations,
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April 17,2015

Honorable Michael H. Vincent, President

Sussex County Council

2 The Circle, PO Box 589

Georgetown, DE 19947

RE:  Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear President Vincent:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.
[n considering the draft proposed regulations some background regarding the existing

Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:
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(1) The establishment of the Foundation to administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

(2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not develop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases Agricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

(4) The establishment of a Fund administered by the Foundation for purposes of
receiving monies from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development
and permanently commit the property subject to the easements to farming and related

USESs.

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until 1995. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting farms for Preservation Easement purchases. The alternative to a
ranking system for the selection of easement purchases involves the use of an appraisal of

development rights values under which eligible landowners are afforded the opportunity to offer



a donation or discount of the development rights value, with the selection based solely on the
highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alternative criteria involving a minimum Land
Evaluation and Site Assessment (LESA) score, in conjunction with the percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was satisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assembly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the removal of any subjectivity or outside influence,
political or otherwise, in the selection process. With farm owners voluntarily offering
percentage donations or discounts to development right values, and the highest percentages being
used to make selections until funds are exhausted in each round of selections, it is the
participating landowners with their percentage offers who are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage donation or discount system adopted by the
Foundation has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

1. The Foundation has enrolled 1,076 farms in the program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.



2. The Foundation has purchased preservation easements on 808 farms comprised of
116,223 acres, which is 24% of the remaining farmland in Delaware. By County,
20% of the available farmland in New Castle County, 35% of the available farmland
in Kent County and 15% of the available farmland in Sussex County, have been

protected by easements.
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As aresult of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it has been
$1,499 per acre, and in Sussex County it has been $1,985 per acre.

4. The donation or discounting has averaged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yearly round of easement

purchases, subject to the availability of funding.

The regulations subject to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling legislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and New Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach which determined the development

rights or preservation easement value as the difference between the fair market value and the



farm only value based on income capitalization calculations. The fair market value of properties
near and adjacent to development areas are higher than those in other areas, while under the
income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing easement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation easements in such area. In Kent County the
comparison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevailing real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has been adopted which would serve to prioritize the purchase of preservation easements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modify the highest donation or discount selection system for
purchasing preservation easements by adding an allowance for a 5% adjustment to the
percentage discount offers submitted by eligible landowners with property located in whole or in
part in an area one-half (1/2) mile outside designated growth zones for each County. The

adjustment would create a preference in the selection process and serve to provide a 5% increase



in the purchase price for the preservation easement, both of which would serve as a further

advantage to participating landowners in such priority areas.

The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preservation easements. The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres but which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed to simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half mile preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices.

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements so as to assure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas prone to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,

T ez

Robert F. Garey
Chairman

RFG/rv
Enclosures
cc: Members — Foundation Board

Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
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AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricultural Lands Preservation Act (“Act”) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (“Foundation™). The Foundation
has been charged with the authority and responsibility of establishing and administering an
extensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (“Districts™) and adoption of criteria for the purchase of
agricultural lands preservation easements (“Preservation Easement™) 3 Del.C. §904(a) and (b).
These regulations are intended to provide guidelines and simplification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimum criteria:

1.1.1 owner(s) shall hold fee simple title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses™;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within three (3) miles of an established District;

[.1.3 shall be zoned for agricultural purposes and shall not be subject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple title holders, must sign a written agreement
committing to District restrictions set forth in this Section and 3 Del. C. §909
and other adopted requirements;

1.1.5 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; [3 Del. C.
§908(a)(3)]

[.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural
land" is defined as land that qualifies under provisions of the Farmland Assessment Act.
[9 Del. C. §8329 - 8333]

1.3 The minimum LESA score for an eligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.




1.4 The LESA score for agricultural lands is the primary factor in evaluating the eligibility of
agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements.

2.0 Application Procedures
2.1 The Foundation will provide application forms on which applicants who volunteer to

place their lands into an Agricultural Preservation District will provide such information
as the Foundation deems appropriate.

2.2 The Foundation shall provide assistance to potential applicants in completing application
forms when requested.
2.3 Foundation staff may conduct on-site inspections and/or phone interviews with the

applicants to acquire data necessary to perform LESA analyses and write a staff report.

2.4 In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as deemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
followed, and benefits realized in a District.

3.0 Application Review Procedures

The Foundation has the authority to approve applications establishing Agricultural Preservation
Districts and the authority to purchase preservation easements. [3 Del. C. §904]

3.1 The Foundation staft will review applications and determine whether or not the minimum
eligibility requirements under Section 1.0 have been met.

lad
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If the minimum eligibility requirements have not been met, then the applicant will be
notified by letter from the Foundation indicating that the application does not qualify for
further review, and the reasons for ineligibility.

3.3 Ifan applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for exclusion
is not otherwise eligible for inclusion due to the use of the property at the time of the
application.

3.4 Subject to Section 3.3 above, if the lands proposed as a District in the application (200 or
more acres) meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication that the application meets
the minimum eligibility requirements.

3.5 [Ifthe applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from receiving formal contact from the applicant.

3.6 Ifthe issue is not resolved to the applicant's satisfaction, the applicant may request an




3.11

4.0

4.1

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff.

This letter must include reasons and documentation to justify the applicant's claim(s).

The Foundation will schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting.

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed District satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property who have executed a District Agreement or a preservation
easement that incorporate the restrictions in effect prior to the Senate Bill No. 333
amendments and who elect to be released from the restrictions set forth in 9 Del. C.
§909(a)(2)(b) pursuant to 9 Del. C. §909(a)(4)(c), shall comply with the following
requirements:

3.11.1 Owners who have executed a district agreement and who wish to designate up to
three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and while a survey may be submitted, a survey shall not be
required. The Owner shall execute an amendment to the Owner's District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. C. §909(a)(1). (a)(2)(a).
(a)(4)(a) and (a)(4)(b).

3.11.2 Owners who have executed a preservation easement and who wish to designate
up to three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entire parcel subject to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation easement in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C.
§909(a)(1). (a)(2)(a), (a)(4)(a) and (a)(4)(b).

Creation of a District

To establish an Agricultural Preservation District, the application must be approved by
two out of three of the entities listed under Section 3.4 of these regulations.
[3 Del. C. §907(c)]

After review by the Foundation, the application is subject to a review period of thirty (30)
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected by the Secretary of
Agriculture. [3 Del. C. §919]




4.4

5.0
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The property legally becomes a District when the applicant and Foundation Chairperson
(or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement.

The Foundation shall endeavor to provide written notification of the date of establishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. [3 Del. C. §909(a)(1)]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shall be
considered evidence of the intent to rezone or subdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricultural
and related uses” and shall be used in such a way so that the property continues to qualify
as “viable and productive agricultural land" as defined under provisions of the Farmland
Assessment Act. [9 Del. C. §8329 - 8333] No more than 1 acre of land for each 20 acres
of usable land, subject to a maximum of 10 acres, shall be allowed for dwelling housing.
For purposes of calculating the number of acres allowable for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists of 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2. and not
2,25,

The phrase 'agricultural and related uses' shall have the meaning set forth in 3 Del. C.
§909, as the same may be amended from time to time.

Excavation or filling, borrow pits, extraction, processing and removal of sand. gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production.

Activities that would be detrimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohibited.
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Any other activity that might negatively affect the continued agricultural use of the land
is prohibited.

The term "usable land owned in the district" [3 Del. C. §909(a)(2)], shall be defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 [9 Del. C.. Chapter 83] and [3 Del. C. §403] or criteria
for farm definition as established by the National Agricultural Statistics Service.

The District Agreement and District requirements and benefits shall be binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title shall execute a document as required by [3 Del. C.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the transferee’s obligation to comply with
the terms and conditions of the District Agreement upon the transfer of title.

Under 3 Del. C. §909(a)(3). all restrictions shall be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement.

Continuation of a District
All properties are to remain in an Agricultural Preservation District for at least ten (10)

years, subject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C. §909(a)(2)(b) and Section 9 of these guidelines.

If a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten (10) year anniversary date of initial establishment of the District. [3 Del. C. §909(b)]

[f the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6) months prior to the ten (10) year anniversary date of
that District, then the land shall remain in the District for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.[3 Del. C. §907(d)]

Land which is less than 200 usable acres, yet meets the other criteria established by the
Foundation, is eligible to be an expansion (“Expansion™) of an Agricultural Preservation
District if it is within three (3) miles of any portion of an established Agricultural
Preservation District. [3 Del. C. §907(a)]



8.0  Inspection of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes.

[3 Del. C. §904(b)(14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforce
agreements on its own behalf.

8.2 Ifany violations of the terms and the conditions of the District Agreement occur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate relief. [3 Del. C. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to parties who are not otherwise entitled to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the

provisions of 3 Del. C. §909(a)(2)(b) and the following requirements.

9.1 An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established:

9.1.4 number of dwellings and acreage of residential use currently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the extent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelled by foreclosure, court order.
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelled by job transfer;
9.2.3 the sale or transfer of the dwelling property compelled by health conditions;

9.2.4 the sale or transfer of the dwelling property required to avoid insolvency or

/
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bankruptcy; and

9.2.5 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

The applicant shall bear the burden of establishing the existence of hardship
circumstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested by the Foundation, provided however, that
documentation involving privileged information may be submitted on a confidential
basis.

The Foundation may require the applicant for a hardship exception to appear before the
Foundation Board to present the application, and an applicant shall be entitled to appear
before the Board to make a presentation by submitting a written request to the
Foundation.

The granting of a hardship exception by the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall be used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is subject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subject to transfer;

9.6.4 the transferee shall execute a Declaration in recordable form as prescribed by the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the transferor to execute a Declaration in recordable
form as prescribed by the Foundation to evidence the status of allowable dwelling
housing property on lands retained by the transferor which are in the District or
subject to a Preservation Easement; and

9.6.6 such other terms and conditions considered necessary by Foundation to address
the nature of the hardship condition.

The hardship provisions set forth herein shall not apply to the owners of real property

who. pursuant to 3 Del. C. §909(a)(4)(c). have elected to be released from the
restrictions of 3 Del. C. §909(a)(2)(b).

Delaware Farmland Preservation Fund




The Delaware Farmland Preservation Fund, hereinafter referred to as the "Fund", was enacted
under 3 Del. C. §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the business of the Foundation.

11.0  Sources of Funding

[1.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, public or private.

[1.2 Monies not needed on a current basis by the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assembly in
accordance with the terms of the appropriations.

12.0  Criteria for Purchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district eligibility. In addition, offered preservation easement lands
shall be in an established district and in compliance with district requirements to be
eligible. The Foundation shall have the right, in its sole discretion, to acquire a
Preservation Easement on only a part of the property included within the District
Agreement.

12.2 The prioritization and selection of properties for the purchase of preservation easements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.0 Matching Contributions to the Program

The Foundation may establish a reserve or set aside of available funds for the matching of
federal, county, local. or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to select the qualified properties for purchases of
easements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to match contributions.

14.0 Schedule for Acquisition of Agricultural Lands Preservation Easements

14.1 Application and funding cycles will take place on schedules established by the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation.

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of those properties under consideration.

14.4 Upon completion, the appraisals shall be provided to the landowners, and procedures set
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forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated.

14.5 Offers received shall be held confidential until all offers are received after which the
Foundation shall review the offers and announce the selections.

14.6 Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the properties to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory. financial or other restrictions or limitations.

14.7 The Foundation is under no obligation to purchase a Preservation Easement which is
offered for sale. [3 Del.C. §913.]

15.0 Application Procedures

[5.1 A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Easement purchase. The Foundation shall not be obligated to
process any incomplete application.

15.2 The Foundation shall develop, and make available to landowners or other interested
parties, an application form for use in offers to sell Preservation Easements.

[5.3 The Foundation shall review the application to determine if it is complete.
16.0 Appraisals [3 Del. C. §916]

16.1 An offer to purchase a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization methodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraised

16.2 The value of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the value of
the Preservation Easement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. C. §909(a)(4)(a). provided however, the
landowner shall have the right to waive eligible residential usage in which case the
development rights value of the waived acreage shall be included.

16.3 The appraiser shall be:

16.3.1. An independent, licensed real estate appraiser who is qualified to appraise a
property for easement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

[6.3.2. A member of an organization which subscribes to the "Uniform Standards of
Professional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional
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standards.

The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

Agricultural Lands Preservation Easement Value and Purchase Price

The value of a Preservation Easement in perpetuity shall be the difference between the
full market value and the agriculture-only value contained in the appraisal report.

The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. [3 Del. C. §916(a)]

If the applicant is not satisfied with the appraisal provided by the Foundation, the
applicant shall be entitled to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be submitted
to the Foundation within forty-five (45) days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45) day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

The review of the alternative appraisals by the Foundation shall be based on written
submissions under such procedures as specified by the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
between the agriculture-only value and the full market value, determined as follows:

17.4.1 The agriculture-only value shall equal the sum of:
i. The agriculture-only value determined by the applicant’s appraiser; and
ii. Up to one-half of the positive difference between the agriculture-only value
determined by the Foundation’s appraiser and his/her values which exceed
those determined by the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
ii. Up to one-half of the positive difference between the full market value
determined by the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

Offer of Purchase by the Foundation

The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process. [3 Del. C. §915]

In reviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject to consideration of any alternative criteria by the
Foundation to satisfy special objectives, select those offers providing the highest level of

11



percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property subject to the
offer is located in whole or in part within one-half (1/2) mile completely outside of any
growth zone of the County in which the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increase the offered percentage discount by five percent (5%). By way of example,
if an applicant’s offer includes a discount of sixty percent (60%). and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall be deemed to be
sixty-five percent (65%). If the applicant’s property is selected for purchase of a
preservation easement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A" attached hereto.

18.3 The Foundation shall entertain offers in the form of Option Agreements from all eligible
applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

18.4 Prior to releasing information to the public regarding the percentage of any discount or
donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not be disclosed.

[8.5 The Foundation may, but shall not be required to, allow a property owner in a District to
submit an offer to sell a preservation easement on a portion of the real property in a
District.

19.0 The Agricultural Lands Preservation Easement
19.1 The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners.

19.2 The document shall be in recordable form and contain:

19.2.1. A legal description setting forth the metes and bounds of the farmland tract
subject to the Preservation Easement.

19.2.2. At least one course and distance referencing a fixed marker or monument of a
type commonly placed in the field by a surveyor.

19.2.3 The legal description shall not contain a closure error greater than one foot per
200 linear feet in the survey.

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be

| )
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purchased shall show each of the residential lots, if any, designated by the owner
pursuant to 9 Del. C. §909(a)(4)(a).

20.0 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Easement it is determined that the amount of acreage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.0 Residential Lots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total limit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usable farmland (subject to a maximum of 10 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential lot does not mean
that the location of the lot and proposed residential use complies with any applicable
zoning rules or regulations, or that a lot is suitable for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning laws.

]
to

The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may be necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property subject to a Preservation Easement, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the

residential lots, and which shall reference the amended plot plan.

22.0  Strategy Map




The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.
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June 17, 2015

Sam Wilson, Councilman, Sussex County Aglands Advisory Board
Sussex County Aglands Advisory Board Members

15376 Wilson Hill Road

Georgetown, DE 19947

RE: Delaware Agricultural Lands Preservation Foundation Proposed Regulations
Dear Councilman Wilson & Aglands Advisory Board Members:

This letter is a follow-up to our April 17" letter (enclosed) regarding the Delaware Aglands Preservation
Program’s proposed amended regulations and the review of those regulations by the county’s Farmland
Preservation Advisory Board. The intent of these proposed regulation revisions is to facilitate the continued
protection of Delaware’s remaining farmlands through the purchase of preservation easements, while
creating added incentives to landowners located near and adjacent to areas prone to development to
voluntarily preserve their farmland rather than selling it for development. The Foundation proposes to
continue to pursue these objectives in a cost-effective method for utilizing taxpayer monies.

We ask that the members please provide us with any remaining comments regarding the regulations by June
30. The Aglands Preservation Foundation will then consider these comments and make any necessary

revisions prior to issuing the amended regulations for public review and comment. I have enclosed the

proposed regulations for your convenience.

Thank you for your assistance with this matter and your continuing support of Delaware’s Aglands
Preservation Program. Please do not hesitate to contact me if you have any questions.

Sincerely,

‘} ,k
) O
\f/'\ ’

E. Austin Short
Deputy Secretary

Enclosures (2)

ce: Honorable Edward Kee, Secretary
Robert Garey, Chairman, Aglands Preservation Foundation

EXH. 8
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April 17, 2015

Honorable Michael H. Vincent, President

Sussex County Council

2 The Circle, PO Box 589

Georgetown, DE 19947

RE: Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear President Vincent:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.

In considering the draft proposed regulations some background regarding the existing
Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:



(1) The establishment of the Foundation to administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

{2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not develop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases A gricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

{4) The establishment of a Fund administered by the Foundation for purposes of
receiving monies from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development
and permanently commit the property subject to the easements to farming and related

U3ES.

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until 1995. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting farms for Preservation Easement purchases. The alternative toa
ranking system for the seiection of easement purchases involves the use of an appraisal of

development rights values under which eligible landowners are afforded the opportunity to offer



a donation or discount of the development rights value, with the selection based solely on the
highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alternative criteria involving a minimum Land
Evaluation and Site Assessment (ILESA) score, in conjunction with the percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was satisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assembly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the removal of any subjectivity or outside influence,
political or otherwise, in the selection process. With farm owners voluntarily offering
percentage donations or discounts to development right values, and the highest percentages being
used to make selections until funds are exhausted in each round of selections, it is the
participating landowners with their percentage offers wbo are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage dcnaticﬁ or discount system adopted by the
Foundation has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

1. The Foundation has enrolled 1,076 farms in tbe program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.



2. The Foundation has purchased preservation easements on 808 farms comprised of
116,223 acres, which is 24% of the remaining farmland in Delaware. By County,
20% of the available farmland in New Casti¢ County, 35% of the available farmland
in Kent County and 13% of the available farmland in Sussex County, have been
protected by easements.

3. Asaresult of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it has been
$1,499 per acre, and in Sussex County it has been $1,985 per acre.

" 4. The donation or discounting has averaged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yearly round of easement

purchases, subject to the availability of funding.

The regulations subiect to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling legislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and New Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach which determined the development

rights or preservation easement value as the difference between the fair market value and the



farm only value based on income capitalization calculations. The fair market value of properties
near and adjacent to development areas are higher than those in other areas, while under the
income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing easement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation casements in such area. In Kent County the
compatrison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevatling real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has been adopted whjbh would serve to prioritize the purchase of preservation casements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modify the highest donation or discount selection system for
purchasing preservation easements by adding an allowance for a 5% adjustment to the
percentage discount offers submitted by eligible landowners with property located in whole or in
part in an area one-half {1/2) mile outside designated growth zones for each County. The

adjustment would create a preference in the selection process and serve to provide a 5% increase



in the purchase price for the preservation easement, hoth of which would serve as a further

advantage to participating landowners in such priority areas.

The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preservation easements. The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres hut which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed to simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half mile preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices.

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements so as to assure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas prone to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,
Robert F. Garey ~
Chairman

RFG/rv

Enclosures

ce: Members — Foundation Board

Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
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AGRICULTURAL LANDS PRESERVATION FOUNDATION

PROPOSED REGULATIONS




AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricultural Lands Preservation Act (“Act™) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (“Foundation™). The Foundation
has been charged with the authority and responsihility of establishing and administering an
extensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (“Districts™) and adoption of criteria for the purchase of
agricultural lands preservation casements {“Preservation Eascment™) 3 Del.C. §904(a) and (b).
These regulations are intended to providc guidelines and simplification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimum criteria:

1.1.1 owner(s) shall hold fee simple title to all Jand o be placed in a I}tstrict and must
be actively using the property for “agricultural and related uses™;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within three (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shall not be suhject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple title holders, must sign a written agreement
committing o District restrictions set forth in this Section and 3 Del. C. §909

and other adopted requirements;

1.1.5 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; [3 Del. C.

§908(2)(3)]

1.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural
land" is defined as land that qualifies under provisions of the Farmland Asscssment Act.
{9 Del. C. §8329 - 8333]

1.3 The minimum LESA score for an eligible District or Expansion shall be [70 points out of
a possiblc 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.




1.4 The LESA score for agricultural lands is the primary factor in evaluating the eligibility of

agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements.

2.0 Application Procedures

2.1

22

23

2.4

3.0

The Foundation wiil provide application forms on which applicants who voluntcer to
place their lands into an Agricultural Preservation District will provide such information
as the Foundation deems appropriate.

The Foundation shall provide assistance to potential applicants in compileting application
forms when requested.

Foundation staff may conduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report.

In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as dcemed acceptable by the Foundation and which scrves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
followed, and benefits realized in a District.

Application Review Procedures

The Foundation has the authority to approve applications estahlishing Agricultural Preservation
Districts and the authority to purchase preservation easements. |3 Del. C. §904]

3.1

32

3.3

34

3.5

36

The Foundation staff will review applications and determine whether or not the minimum
eligibility requirements under Section 1.0 have heen met.

If the minimum eligibility requirements have not been met, then the applicant will be
notified by letter from the Foundation indicating that the application does not qualify for
further review, and the reasons for incligibility.

If an applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for excluston
is not otherwise eligible for inclusion due to the use of the property at the time of the
apphcation.

Suhject to Section 3.3 ahove, if the lands proposed as a District in the application (260 or
more acres) meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication that the application mcets
the minimum cligihility requirements,

If the applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from receiving formal contact from the applicant.

If the issue is not resoived to the applicant's satisfaction, the applicant may request an

3



3.7

3.8

39

3.10

3.H

4.0

4.1

4.2

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant’s last meeting with Foundation staff,

This letter must include reasons and documentation to justify the applicant’s claim(s).

The Foundation will schedule a meeting and notify the applicant by certified ketter of the
date, time, and place of the meeting.

At the administrative review mceting, the applicant(s) shall present information or
documentation as to how the proposed District satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision,

Owners of real property who have executed a District Agreement or a preservation
casement that incorporate the restrictions in effect prior to the Senate Bill No. 333
amcndments and who elect to be released from the restrictions set forth in 9 Del. C.
§909(a)(2)(b) pursuant to 9 Del. €. §909(a)(4)(c), shall comply with the following
requirements:

3.11.1 Owners who have cxecuted a district agreement and who wish to designate up to
three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and whilc a survey may be submitted, a survey shall not be
required. The Owner shall execute an amendment to the Owner's District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. C. §909(a)(1) (a}2Xa),

(a)(4)(a) and (a)(4)(b).

3.11.2 Owners who have executed a preservation easement and who wish to designate
up to three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entirc parcel subject to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation casement in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C.

§909(2)(1), (a)}(2)(a), (a)(4)(a) and (a)(4)(b).
Creation of a District

To establish an Agricultural Preservation District, the application must be approved hy
two out of three of the entities listed under Section 3.4 of these regulations.
[3 Del. C. §907(c)]

After review by the Foundation, the application is subject to a review period of thirty (30)
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected by the Secretary of
Agriculture. {3 Del. C. §919]
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3.3

5.6

The property legally becomes a District when the applicant and Foundation Chairperson
{or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement.

The Foundation shall endeavor to provide written notification of the date of establishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. [3 Del. €. §909(a)(1)]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shall be
considered evidence of the intent to rezone or subdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricultural
and related uses” and shall be used in such a way so that the property continues to qualify
as “viable and productive agricultural land" as defined under provisions of the Farmland
Assessment Act, [9 Del. C. §8329 - 8333} No more than | acre of land for each 20 acres
of usable land, subject to a maximum of 10 acres, shall be allowed for dwelling housing.
For purposes of calculating the numbher of acres aliowahle for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists of 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2, and not
2.25.

The phrase ‘agricultural and refated uses' shall have the meaning set forth in 3 Del, C.
§909, as the same may be amended from time {0 time.

Excavation or filling, borrow pits, extraction, processing and removal of sand, gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production.

Activities that would be detrimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohibited.
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Any other activity that might negatively affect the continued agricultural use of the land
is prohibited.

The term "usable land owned in the district” [3 Del. C. §909(a)(2)], shall be defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 {9 Del. C., Chapter 83] and [3 Del. C. §403] or criteria
for farm definition as established by the National Agricultural Statistics Service,

The District Agreement and District requirements and benefits shall be binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title shall execute a document as required by {3 Del. C.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the transferee’s obligation to comply with
the terms and conditions of the District Agreement upon the transfer of title,

Under 3 Del. C. §909(a)(3), all restrictions shall be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement.

Cantinuation of a District

All properties are to remain in an Agricultural Preservation District for at least ten (10)
years, subject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C. §909(a)(2)(b) and Section 9 of these guidelines.

if a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten {10) year anniversary date of initial establishment of the District. {3 Del. C. §909(b})]

1f the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6} months prior to the ten (10) year anniversary date of
that District, then the and shall remain inthe District for an additional five (§) vear
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.[3 Del. C. §907(d)]

Land which is less than 200 usable acres, yvet meets the other criteria established by the
Foundation, is eligible to be an expansion (“Expansion™) of an Agriculiural Preservation
District if it is within three (3) mikes of any portion of an established Agricultural
Preservation District. {3 Del. C. §907(a)]




8.0  Inspection of Districts

The Foundation has the authority to enter upon lands as may he nccessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes,

[3 Del. C. §904(bX14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforce
agreements on its own behalf,

8.2 1fany violations of the terms and the conditions of the District Agreement occur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate relief. {3 Del. €. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to parties who are not otherwise entitled to residential use of
the dwelling property under the District Agreement or Preservation Easement, suhject to the
provisions of 3 Del. C. §909(a)}(2)(h) and the following requirements.

9.1 An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was estahlished;

9.1.4 number of dwellings and acreage of residential use currently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the cxtent to which the hardship condition is unavoidahle.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelled hy foreclosure, court order,
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelled by job transfer;
9.2.3 the salc or transfer of the dwelling property compelled by health conditions;

9.2.4 the sale or transfer of the dwelling property required to avoid insolvency or
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bankruptcy; and

9.2.5 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

9.3 Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

9.4 The applicant shall bear the burden of establishing the existence of hardship
cireumstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested by the Foundation, provided however, that
documentation involving privileged information may be submitted on a confidential
basis.

9.5 The Foundation may require the applicant for a hardship exception to appear before the
Foundation Board to present the application, and an applicant shall be entitled to appear
before the Board to make a presentation by submitting a written request to the
Foundation.

9.6 The granting of a hardship exception by the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall be used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is subject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subject to transfer;

9.6.4 the transferce shall execute a Declaration in recordable form as prescribed by the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the {ransferor to execute a Declaration in recordable
form as preseribed by the Foundation fo evidence the status of allowable dwelling
housing property on lands retained by the transferor which are in the District or
subject to a Preservation Easement; and

9.6.6 such other terms and conditions considered necessary by Foundation to address
the nature of the hardship condition.

9.7 'The hardship provisions set forth herein shall not apply to the owners of real property
who, pursuant to 3 Del, C. §909(a}(4)(c), have elected to be released from the
restrictions of 3 Del. €. §909(a)(2)(b).

10.0 Delaware Farmiand Preservation Fund



The Delaware Farmland Preservation Fund, hereinafier referred 10 as the "Fund”, was enacted
under 3 Del. C. §903 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the business of the Foundation.

11.6  Sources of Funding

11.1 The Foundation may accept donations, property, or development rights as gifis and
monetary gifis from any source, public or private.

11.2 Monies not needed on a current basis by the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant, The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assembly in
accordance with the terms of the appropriations.

12.8  Criteria for Purchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district eligibility. In addition, offered preservation easement lands
shall be in an established district and in compliance with district requirements to be
eligible. The Foundation shall have the right, in its sole discretion, to acquire a
Preservation Easement on only a part of the property included within the District
Agreement.

12.2 The prioritization and selection of properties for the purchase of preservation easements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.0  Matching Centrihutions to the Program

The Foundation may establish a reserve or set aside of available funds for the matching of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to select the qualified properties for purchases of
easements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to match contributions.

140 Schedule for Acquisition of Agricultural Lands Preservation Easements

14,1 Application and funding cycles will take place on schedules established by the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shali be
subject to deadlines established by the Foundation.

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of those properties under consideration.

14.4 Upon completion, the appraisals shall he provided to the landowners, and procedures set
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forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated,

Offers received shall be held confidential until all offers are received after which the
Foundation shall review the offers and announce the selections.

Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the propertics to be conducted, and proceed to
settlernent under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or Hmitations.

The Foundation s under no obligation to purchase a Preservation Easement which is
offered for sale. {3 Del.CC. §913.]

Application Procedures

A separate appiication shall be required for each farmland tract (operating farm unit)
offered for Preservation Easement purchase. The Foundation shall not be obligated to
process any incomplete application.

The Foundation shall develop, and make available to landowners or other interested
partics, an application form for use in offers to sell Preservation Easements.

The Foundation shall review the application to determine if it is complete,
Appraisals |3 Del. C. §916]

An offer to purchase a Preservation Fasement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization methodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraised

The value of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the value of
the Preservation Easement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. €. §905(a)(4)(a), provided however, the
landowner shall have the right to waive eligible residential usage in which case the
development rights value of the waived acreage shall be included.

The appraiser shall be:

16.3.1. An independent, licensed real estate appraiser who is gualified to appraise a
property for casement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

16.3.2. A member of an organization which suhscribes to the "Uniform Standards of
Professional Appraisal Practice” published hy the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional

1




standards.

16.4 The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

17.0  Agricultural Lands Preservation Easement Value and Purchase Price

17.1 The value of a Preservation Easement in perpetuity shall be the difference between the
full market value and the agriculture-only value contained in the appraisal report.

17.2 The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. {3 Del. C. §916(a)]

17.3 If the applicant is not satisfied with the appraisal provided by the Foundation, the
applicant shall be entitled to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be submitted
to the Foundation within forty-five (45) days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45} day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

17.4 The review of the alternative appraisals by the Foundation shall be hased on written
submissions under such procedures as specified by the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
between the agriculture-only value and the full market value, determined as follows:

17.4.1 The agriculture-only value shall equal the sum of:
i. The agriculture-only value determined by the applicant’s appraiser; and
ii. Up to one-half of the positive difference hetween the agriculture-only value
determined by the Foundation’s appraiser and his/her values which exceed
those determined by the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
ii. Up to one-half of the positive difference between the full market value
determined hy the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

18.0  Offer of Purchase by the Foundation

18.1 The Foundation has the authority to incorporate hidding and/or negotiation as part of the
procurement process. {3 Del. €. §9151

18.2 In reviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject to consideration of any alternative criteria by the
Foundation to satisfy special objectives, select those offers providing the highest level of
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19.0

16.1

19.2

percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property subject to the
offer is located in whole or in part within one-half (1/2) mile completely cutside of any
growth zone of the County int which the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increase the offered percentage discount by five percent (5%). By way of example,
if an applicant’s offer includes a discount of sixty percent (60%j), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall be deemed to he
sixty-five percent (65%). If the applicant’s property is selected for purchase of a
preservation easement, the purchase price for the preservation easemert shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hereto.

The Foundation shall entertain offers in the form of Option Agreements from all eligible
applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

Prior to releasing information to the public regarding the percentage of any discount or
donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not be disclosed.

The Foundation may, but shall not be required to, allow a property owner in a District to
suhmit an offer to sell a preservation easement on a portion of the real property ina
District.

The Agricultural Lands Preservation Easement

The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shali be in a form which contains conditions
contained in Option Agreements executed by landowners.

The document shall be in recordable form and contain:

19.2.1. A legal description setting forth the metes and bounds of the farmland tract
subject to the Preservation Easement.

19.2.2. At least one course and distance referencing a fixed marker or monument of a
type commonly placed in the field by a surveyor.

19.2.3 The legal description shall not contain a closure error greater than one foot per
200 linear feet in the survey.

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be
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purchased shall show each of the residential lots, if any, designated by the owner
pursuant to 9 Del. C. §909(a)(4)(a).

20.0 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capahle of heing insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, houndary line disputes, or similar title issues shali be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Easement it is determined that the amount of acreage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.0 Residential Fots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total imit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usable farmland (subject to a maximum of 10 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on Distriet
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential ot does not mean
that the location of the lot and proposed residential use complies with any applicable
zoning rules or regulations, or that a lot is suitable for residential use.  Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitahle for residential
use and complies with all applicable land use regulations, including zoning laws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may be necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property suhject to a Preservation Easement, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.0  Strategy Map
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The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.
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April 17, 2015

Eric Buckson, Commissioner, Kent County Aglands Advisory Board

Kent County Aglands Advisory Board Members

59 Yearling Ct

Camden-Wyoming, DE 19934

RE: Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear Commissioner Buckson & Aglands Advisory Board Members:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.
[n considering the draft proposed regulations some background regarding the existing

Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:

EXH.9




{1) The establishment of the Foundation to administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

{2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not develop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases Agricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

{4) The establishment of a Fund administered by the Foundation for purposes of
receiving monies from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development
and permanently commit the property subject to the easements to farming and related

HSCS.

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until 1995. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting farms for Preservation Easement purchases. The alternative to a
ranking system for the selection of easement purchases involves the use of an appraisal of
development rights values under which eligible landowners are afforded the opportunity to offer

a donation or discount of the development rights value, with the selection based solely on the



highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alternative criteria involving a minimum Land
Evaluation and Site Assessment (LESA) score, in conjunction with the percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was satisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assembly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the remdva} of any subjectivity or outside influence,
political or otherwise, in the selection process. With farm owners voluntarily offering
percentage donations or discounts to development right values, and the highest percentages being
used to make selections until funds are exhausted in each round of selections, it is the
participating landowners with their percentage offers who are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage donation or discount system adopted by the
Foundation has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

I. The Foundation has enrolled 1,076 farms in the program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.
2. The Foundation has purchased preservation casements on 808 farms comprised of

116,223 acres, which is 24% of the remaining farmland in Delaware. By County,



20% of the available farmland in New Castle County, 35% of the available farmland
in Kent County and 15% of the available farmland in Sussex County, have been
protected by easements.

3. As a result of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it has been
$1,499 per acre, and in Sussex County it has been $1,985 per acre.

4. The donation or discounting has aver'aged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yearly round of easement

purchases, subject to the availability of funding.

The regulations subject to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling legislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and Néw Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach which determined the development
rights or preservation easement value as the difference between the fair marke’; value and the
farm only value based on income capitalization calculations. The fair market value of properties

near and adjacent to development areas are higher than those in other areas, while under the



income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing easement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation easerﬁents in such area. In Kent County the
compatrison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevailing real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has been adopted which would serve to prioritize the purchase of preservation easements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modify the highest donation or discount selection system for
purchasing preservation easements by adding an allowance for a 5% adjustment to the
percentage discount offers submitted by eligible landowners with property located in whole or in
part in an area one-half (1/2) mile outside designated growth zones for each County. The
adjustment would create a preference in the selection process and serve to provide a 5% increase
in the purchase price for the preservation easement, both of wbich would serve as a further

advantage to participating landowners in such priority areas.



The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preseﬁation casements, The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres but which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed to simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half mile preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices.

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements $o as 1o z;ssure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas pronc to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,

7L /7

Robert F. Gar
Chairman

RFG/rv
Enclosures

cc:  Members — Foundation Board
Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
Joseph Jackewicz, Jr., Kent Co Ag Advisory Board
John Papen, Kent Co Ag Advisory Board
Raymond Stachecki, Kent Co Ag Advisory Board
Robert C. Thompson, Kent Co Ag Advisory Board
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AGRICULTURAL LANDS PRESERVATION FOUNDATION

PROPOSED REGULATIONS




AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricuftural Lands Preservation Act (“Act”) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (“Foundation™). Tbe Foundation
has been charged with the authority and responsibility of establishing and administering an
extensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsihilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (*“Districts™) and adoption of criteria for the purchase of
agricultural fands preservation casements (“Preservation Easement™) 3 Del.C. §904(a) and (b).
These regulations are intended to provide guidelines and simpiification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet tbe following
minimum criteria:

1.1.1 owner(s) shall hold fee simple title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses”;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands arc located within three (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shall not be subject to any major
suhdivision plan;

1.1.4 appiicant{s) including all fee simple title holders, must sign a written agreement
committing to District restrictions set forth in this Section and 3 Del. C. §909
and otber adopted requirements;

1.1.5 must be viable and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; [3 Del. C.

§908(a)(3)]

1.1.6 must include all of the eligible real property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultyral
land"” is defined as land that qualifies under provisions of the Farmland Assessment Act.
[9Del. C. §8329 - 8333]

1.3 The minimum LESA score for an eligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.




1.4

The LESA score for agricultural lands is the primary factor in evaluating the eligibility of
agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation casements.

2.0 Application Procedures

2.1

22

2.3

2.4

3.0

The Foundation will provide application forms on which applicants who volunteer to
place their lands into an Agricultural Preservation District will provide such information
as the Foundation deems appropriate.

The Foundation shall provide assistance to potential applicants in completing application
forms when requested.

Foundation staff may ¢onduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report.

In conjunction with the application, all fee simple owners shall sign a District Agreement
in such form as deemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
folowed, and benefits realized in a District.

Application Review Procedures

[

The Foundation has the authority to approve applications establishing Agricultural Preservation
Districts and the authority to purchase preservation easements. [3 Del. C. §904]

3.1

3.2

3.3

34

3.5

3.6

The Foundation staff will review applications and determine whether or not the minimum
eligibility requirements under Section 1.0 have been met.

[f the minimum eligibility requirements have not heen met, then the applicant will be
notified by letter from the Foundation indicating that the application does not qualify for
further review, and the reasons for ineligibility.

If an applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for exclusion
is not otherwise eligible for inclusion due to the use of the property at the time of the
application.

Subject to Section 3.3 above, if the lands proposed as a District in the application (200 or
more acres) meet minimum eligibility criteria, then the Foundation staff wili submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication that the application meets
the minimum eligibility requirements.

If the applicant disagrees with the staff evaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from receiving formal contact from the applicant.

If the issue is not resolved to the applicant’s satisfaction, the applicant may request an

3



3.7

3.8

3.9

3.10

341

4.0

4.1

4.2

administrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff.

This letter must include reasons and documentation to justify the applicant's elaim(s).

The Foundation wili schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting.

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed Distriet satisfies the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property who have executed a District Agreement or a preservation
easement that incorporate the restrietions in effect prior to the Senate Bill No. 333
amendments and who eleet to be released from the restrictions set forth in 9 Del. C.
§909(a)(2)(b) pursuant to 9 Del. C. §909(a)(4)(¢), shall comply with the following
requirements:

3.11.1 Owners who have executed a district agreement and who wish to designate up to
three residential fots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and while a survey may be submitted, a survey shall not be
required. The Owner shall execute an amendment to the Owner's District
Agreement in a form designated and acceptable to the Foundation, subjecting the
real property to the restrietions set forth in 9 Del. C. §909(a)(1}), (a}(2Xa),

(@)(4)(a) and (a)(4)(b).

3.11.2 Owners who have executed a preservation easement and who wish to designate
up to three residential fots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for its review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entire parcel subject to the preservation easement
and the loeation of any residential lots. The Owner shall execute an amendment
to the preservation easement in a form designated and aceeptable to the
Foundation, subjecting the real property 1o the restrictions set forth in 9 Del, C.
§909(a)(1), (a)(2)(a), (a)(4)(a) and (a)(4)(b).

Creation of a District
To establish an Agricultural Preservation District, the application must be approved by

two out of three of the entities listed under Section 3.4 of these regulations.
{3 Del. C. §907(c)]

After review by the Foundation, the application is subject to a review period of thirty (30)
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected by the Secretary of
Agriculture. [3 Del. C. §919]




4.3

4.4

4.5

5.0

5.1

5.2

3.3

3.4

3.5

5.6

The property legally hecomes a District when the applicant and Foundation Chairperson
{or designee) have signed the District Agreement and no rejection has been exercised by
the Secretary of Agricuiture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall be filed with the County Planning and Zoning and
Tax Assessor's Offices and rccorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or reccipt of the
District Agreement.

The Foundation shall endeavor to provide written notification of the date of cstablishment
of the Agricultural Prescrvation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited. [3 Del. €. §909{a)1)]

The submission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shall he
considered evidence of the intent to rezone or subdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricuitural
and related uses” and shall be used in such a way so that the property continues to gualify
as “viable and productive agricultural land” as dcfined under provisions of the Farmland
Assessment Act. [9 Del. C. §8329 - 8333] No more than 1 acre of land for each 20 acres
of usable land, subject to a maximum of 10 acrcs, shall be allowed for dwelling housing.
For purposcs of calculating the number of acres allowable for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists 0f 45 acres of
usable farmland, the number of acres allowed for dwelling housing shall be 2, and not
2.25.

The phrase "agricultural and related uses’ shall have the meaning set forth in 3 Del. C.
§909, as the same may be amended from time to time.

Excavation or filling, borrow pits, cxtraction, processing and removal of sand, gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production.

Activities that would be detrimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohibited.



57

58

5.9

5.10

6.0

6.1

6.2

7.0

7.1

72

Any otber activity that migbt negatively affect the continued agricultural use of the land
is prohibited.

The term "usable land owned in the district” [3 Del. C. §909(a}(2)], shall be defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 [9 Del. C., Chapter 831 and {3 Del. C. §403] or criteria
for farm definition as established by the National Agricultural Statistics Service.

The District Agreement and District requirements and benefits shall be binding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten {(10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title sball execute a document as required by |3 Del. C.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions whicb apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the fransferee’s obligation to comply with
the terms and conditions of the District Agreement upon the transfer of title.

Under 3 Del. C. §909(a)(3), all restrictions sball be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes cffect as specified in the District Agreement.

Continuation of a District
All properties are to remain in an Agricultural Preservation District for at least ten (10)

years, subject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant 1o 3 Del. C. §909(a)(2)(b} and Section 9 of these guidelines.

If a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten (10) year anniversary date of initial establishment of the District. {3 Del. C. §909(b)]

If the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6) months prior to the ten {10} ycar anniversary date of
that District, then the land shall remain in the District for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.|3 Del. C. §907(d)]

L.and which is less than 200 usable acres, yet meets the other criteria ¢stablished by the
Foundation, is eligible to be an expansion (“Expansion™) of an Agricultural Preservation
Disirict if it is within three (3) miles of any portion of an established Agricultural
Preservation District. [3 Del. €. §907(a)}




8.0  Inspection of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes,

[3 Pel. C. §904(b)¥14)]

8.1 The Foundation or its designee reserves the right to inspect restricted land and enforee
agreements on its own behalf.

8.2 Ifany violations of the terms and the conditions of the District Agreement oceur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate refief. [3 Del, C. §920(a)]

9.0  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have exeeuted a District
Agreement or a preservation easement that incorporate the restrietions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exeeption allowing
for the transfer of dwelling property to parties who are not otherwise entitled to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the
provisions of 3 Del. C. §909(a)(2)b) and the following requirements.

9.1 An applicant for a hardship exception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established;

§.1.4 number of dwellings and acreage of residential use eurrently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exeeption;

9.1.6 the extent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
eircumstances:

9.2.1 the sale or transfer of the dwelling property compelled by foreclosure, court order,
or marital property division agreement;

9.2.2 the sale or transfer of the dwelling property compelied by job transfer;
9.2.3 the sale or transfer of the dwelling property ecompelied by health conditions;

9.2.4 the sale or transfer of the dwelling property required to avoid insolvency or
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bankruptcy; and

9.2.5 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

9.3 Hardsbip exceptions will not be granted when no real hardsbip exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

9.4 The applicant shall hear the burden of establisbing the existence of bardship
circumstances, and shall provide to the Foundation documentation in support of the
application, and any documentation requested by the Foundation, provided however, that
documentation involving privileged information may be submitted on a confidential
basis.

9.5 The Foundation may require the applicant for a hardship exception to appear before the
Foundation Board to present the application, and an applicant shall be entitled to appear
before the Board to make a presentation by submitting a written request to the
Foundation.

9.6 The granting of a hardship exception by the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall be used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property is subject to a Preservation Easement prior to transfer,
payment shall be made 1o the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land subject to transfer;

9.6.4 the transferee shall execute a Declaration in recordable form as prescribed by the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the transferor to execute a Declaration in recordable
form as prescribed by the Foundation to evidence the status of allowahle dwelling
housing property on lands retained by the transferor which arc in the District or
subject to a Preservation Easement; and

9.6.6 sucb other terms and conditions considered necessary by Foundation to address
the nature of the hardship condition.

9.7 'The hardship provisions set forth herein shall not apply to the owners of real property
who, pursuant to 3 Del. C. §909(a)(4)(c), have elected to be refeased from the
restrictions of 3 Del, C. §909%(a)}2)(b).

1.9 Delaware Farmland Preservation Fund




The Delaware Farmland Prescrvation Fund, hereinafter referred to as the "Fund”, was enacted
under 3 Del, C, §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the husiness of the Foundation.

116 Sources of Funding

11.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, puhlic or private.

11.2 Monies not needed on a current basis hy the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assemhly in
accordance with the terms of the appropriations.

126 Criteria for Purchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall he the same
as the criteria for district eligibility. 1n addition, offered preservation easement lands
shall be in an established district and in compliance with district requirements to he
cligible. The Foundation shall have the right, in its sole discretion, to acquire a
Preservation Easement on only a part of the property included within the District
Agreemont.

12.2 The prioritization and selection of propertics for the purchase of preservation easements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.6  Matching Contributions to the Program

The Foundation may estahlish a reserve or set aside of available funds for the matching of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to select the qualified properties for purchases of
casements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the discretion, but is not required, to match contributions.

14.0  Schedule for Acquisition of Agricuitural Lands Preservation Easements

14.1 Application and funding cycles will take place on schedules cstablished by the
Foundation.

14.2 Applications for the purchasc of Prescrvation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation.

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Easement value of those properties under consideration.

14.4 Upon completion, the appraisals shall be provided to the landowners, and procedures set
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forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated.

14.5 Offers received shall be held confidential until all offers are received afier which the
Foundation shall review the offers and announce the selections.

14.6 Following the selection of properties for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the properties to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or limitations.

14.7 The Foundation is under no obligation to purchase a Preservation Easement which is
offered for sale. [3 Del.C. §913.]

15.0 Application Procedures

15.1 A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Easemcnt purchase. The Foundation shall not be obligated to
process any incomplete application.

15.2 The Foundation shall develop, and make available to landowners or other interested
parties, an application form for use in offers to sell Preservation Easements.

15.3 The Foundation shall review the application to determine ifit is complete.
16,0 Appraisals |3 Del. C. §916]

16.1 An offer to purchase a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization methodology. Any appraisal obtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land located in the
farmland tract shall be eligible for easement purchase and shall be appraiscd

16.2 The valuc of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value, Excluded from the value of
the Preservation Easement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. C. §909(a)(4)(a), provided however, the
tandowner shali have the right to waive cligible residential usage in which case the
development rights value of the waived acreage shall be included.

16.3 The appraiser shall be:

16.3.1. Anindependent, licensed real cstate appraiser who is qualified to appraise a
property for easement purchase. An appraiser shall be selected on the basis of
experience, expertise and professional designation; and

16.3.2. A member of an organization which subscribes to the "Uniform Standards of
Professional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional
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standards.

16.4 The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

17.0  Agricnltural Lands Preservation Easement Value and Purchase Price

17.1 The value of a Preservation Easement in perpetuity shall be the difference between the
full market value and the agriculture-only value contained in the appraisal report.

17.2 The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. {3 Del. C. §916(a)]

17.3 If the applicant is not satisfied with the appraisal provided by the Foundation, the
applicant shall be entitled to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The aiternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be submitted
to the Foundation within forty-five (45) days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45) day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

17.4 The review of the alternative appraisals by the Foundation shall be hased on written
subrissions under such procedures as specified by the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
between the agriculture-only value and the full market value, determined as follows:

17.4.1 The agriculture-only value shall equal the sum of:
i. The agriculture-only value determined by the applicant’s appraiser; and
ii. Up to one-half of the positive difference hetween the agriculture-only value
determined hy the Foundation’s appraiser and his/her values which exceed
those determined hy the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
ii. Up to one-half of the positive difference between the full market value
determined by the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

18.0 Offer of Purchase by the Foundation

18.1 The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process. {3 Del. €. §915]

18.2 In reviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject to consideration of any alternative criteria by the
Foundation to satisfy special objectives, select those offers providing the highest level of
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18.3

percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any patt of the applicant’s property suhject to the
offer is located in whole or in part within one-half (1/2) mile completely outside of any
growth zone of the County in which the Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or city, for the sole purpose of ranking said application, the Foundation
shall increasc the offered percentage discount by five percent (5%). By way of example,
if an applicant’s offer includes a discount of sixty percent {60%), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall he deemed to be
sixty-five percent (65%). If the applicant’s property is selected for purchase of a
preservation easement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Countics and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hereto.

‘The Foundation shall entertain offers in the form of Option Agreements from all eligible
applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraiscd value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

18.4 Prior to releasing information to the public regarding the percentage of any discount or

18.3

donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not he disclosed.

The Foundation may, hut shall not he required to, allow a property owner in a District to

suhmit an offer to sell a preservation easement on a portion of the rcal property ina
District.

19.6  The Agricultural Lands Preservation Easement

19.1

19.2

The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners,

The document shall be in recordable form and contain:

19.2.1. A legal description sctting forth the metes and bounds of the farmland tract
subject 1o the Preservation Easement.

19.2.2. At least one course and distance referencing a fixed marker or monument of'a
type commonly placed in the field by a surveyor.
19.2.3 The legal description shall not contain a closure error greater than onc foot per

200 linear feet in the survey.

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be
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purchased shall show each of the residential lots, if any, designated by the owner
pursuant to 9 Del. C. §905(a)}(4)(a).

20.0 Fitle Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancics, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Fasement it is determined that the amount of acreage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchasc price for the Preservation Eascment,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.6 Residential Lots

Senate Bill 333 imposes altcrnative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total limit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of 1 acre for 20 acres of usable farmland (subject t0 a maximum of 10 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots aliowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential lot does not mean
that the location of the lot and proposed residential use complies with any applicable
zoning rules or regulations, or that a lot is suitahle for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning laws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
ownet, it may be necessary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement,

21.2.2 With respect to property subject to a Preservation Eascment, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel subject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.0 Strategy Map




The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones designated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.

I4
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June 17, 2015

'IIII%"

Eric Buckson, Commissioner, Kent County Aglands Advisory Board
Kent County Aglands Advisory Board Members

59 Yearling Ct

Camden-Wyoming, DE 19934

RE: Delaware Agricultural Lands Preservation Foundation Proposed Regulations
Dear Commissioner Buckson & Aglands Advisory Board Members:

This letter is a follow-up to our April 17" letter (enclosed) regarding the Delaware Aglands Preservation
Program’s proposed amended regulations and the review of those regulations by the county’s Farmland
Preservation Advisory Board. The intent of these proposed regulation revisions is to facilitate the continued
protection of Delaware’s remaining farmlands through the purchase of preservation easements, while
creating added incentives to landowners located near and adjacent to areas prone to development to
voluntarily preserve their farmland rather than selling it for development. The Foundation proposes to
continue to pursue these objectives in a cost-effective method for utilizing taxpayer monies.

We ask that the members please provide us with any remaining comments regarding the regulations by June
30. The Aglands Preservation Foundation will then consider these comments and make any necessary
revisions prior to issuing the amended regulations for public review and comment. [ have enclosed the
proposed regulations for your convenience.

Thank you for your assistance with this matter and your continuing support of Delaware’s Aglands
Preservation Program. Please do not hesitate to contact me if you have any questions.

,Sﬁ /Cercl/ 2 ‘
UL%{M b{'

E. Austin Short

Deputy Secretary

Enclosures (2)

0e: Honorable Edward Kee, Secretary
Robert Garey, Chairman, Aglands Preservation Foundation

EXH. 10
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April 17, 2015

Eric Buckson, Commissioner, Kent County Aglands Advisory Board

Kent County Aglands Advisory Board Members

59 Yearling Ct

Camden-Wyoming, DE 19934

RE: Delaware Agricultural Lands Preservation Foundation — Preservation Advisory Boards —

Proposed Regulations

Dear Commissioner Buckson & Aglands Advisory Board Members:

Recently correspondence was directed to the head of each County legislative body requesting the
names of the individuals in the County appointed to the Farmland Preservation Advisory Boards
pursuant to the provisions of 3 Del. C. §906, a copy of which was provided and which is
enclosed. The Advisory Boards play an important role under the Agricultural Lands
Preservation Act, which includes providing advice to the Foundation regarding the adoption of
regulations proposed by the Foundation. The referenced statutory provisions require that the
draft of the proposed regulations be provided to the Advisory Boards prior to release for public
notice. The purpose of this correspondence is to provide the enclosed draft regulations seeking
input from the Advisory Boards. It is noted that the Foundation Board has taken no action on the

proposed regulations pending your input.

In considering the draft proposed regulations some background regarding the existing
Agricultural Lands Preservation program is helpful. The statewide Agricultural Lands

Preservation Act was adopted in 1991, and some of its major features include:



(1) The establishment of the Foundation io administer the preservation program,

currently through staffing provided by the Delaware Department of Agriculture;

(2) The establishment of Agricultural Preservation Districts and expansions, under which
eligible farm owners voluntarily enter into agreements to not dcvéiop their property

for a period of 10 years in return for certain tax benefits and right to farm protections;

(3) The establishment of a program under which the Foundation purchases Agricultural
Lands Preservation Easements from the landowners who have entered agreements

placing their farms in Agricultural Preservation Districts; and

{4) The establishment of a Fund administered by the Foundation for purposes of
receiving monies from the State, the federal government, Counties and private entities
to purchase Agricultural Lands Preservation Easements, which prohibit development
and permanently conumit the property subject to the easements fo farming and related

Uses.

Funding for the purchase of Agricultural Lands Preservation Easements was not provided by the
State until E99S. In anticipation of the funding the Foundation in January 1995 adopted Policies,
Procedures and Guidelines, the Guidelines (referenced herein as regulations) established
eligibility requirements, application procedures, restrictions, and a ranking system and
alternative means of selecting {arms for Preservation Easement purchases. The alternative toa
ranking system for the selection of easement purchases involves the use of an appraisal of
development rights values under whicb eligible landowners are afforded the opportunity to offer

a donation or discount of the development rights value, with the selection based solely on the



highest level percentage donation or discount offered until available funds are exhausted.
Although initially the procedures provided for designation of priority preservation areas, later
amendments to the procedures allow for the use of alternative criteria involving a minimum Land
Evaluation and Site Assessment (LESA) score, in conjunction with the percentage donation or
discounting system for making selections. One of the special objectives in using the donation or
discounting approach was safisfaction of a requirement imposed in the initial and subsequent
appropriations provided by the General Assembly that a minimum 4:1 match or 20% donation or
discounting of the development rights value be provided by landowners in order to allow use of
state funding to purchase preservation easements. An additional benefit achieved by the
donation or discounting approach was the removal of any subjectivity or outside influence,
political or otherwise, in the selection process. With farm owners voluntarily offering
percentage donations or discounts to development right values, and the highest percentages being
used to make selections until funds are exhausted in each round of selections, it is the
participating landowners with their percentage offers who are making the selections, and not the

Board members of the Foundation or others.

The openly competitive highest percentage donation or discount system adopted by the
Foundaﬁon has been used to make preservation easement selections with available funding for
the past 19 years. The system has been recognized nationally as a success. Based on a recent
Foundation monthly report the following has been achieved statewide in preserving farmland in
Delaware:

1. The Foundation has enrolled 1,076 farms in the program covering 169,977 acres,

which is 34% of the remaining farmland in Delaware.
2. The Foundation has purchased preservation easements on 808 farms comprised of

116,223 acres, which is 24% of the remaining farmland in Delaware. By County,



20% of the available farmland in New Castle County, 35% of the available farmland
in Kent County and 15% of the available farmland in Sussex County, have been
protected by easements.

3. As aresult of the highest percentage donation or discount selection system used the
average cost of purchasing preservation easement statewide has been $1,793 per acre.
In New Castle County the cost has been $2,546 per acre, in Kent County it has been
$1,499 per acre, and in Sussex County it has been $1,985 per acre.

4. The donation or discounting bas averaged 56%, and there are 321 properties
comprised of 38,036 acres eligible to participate in the next yéarly round of easement

purchases, subject to the availability of funding.

The regulations subject to the enclosed draft proposal were last revised in June, 1999. Prior to
that time the enabling legislation was revised in 1998 to provide for a priority for the
establishment of preservation districts and the purchase of preservation easements in areas
located near and adjacent to designated growth zones. At the time that the regulations were
revised in 1999, only Kent County had mapped an identified growth zone, and Néw Castle
County and Sussex County had not per se designated growth zone areas. In considering the
prioritization of purchasing preservation easements in areas located near and adjacent to growth
zones the Foundation recognized in the 1999 regulations that the appraisal methodology used to
determine the value of development rights significantly favored properties located in areas prone
to development, and the employment of that methodology has proven to be the case. Under the
regulations the Foundation adopted an appraisal approach whicb determined the development
rights or preservation casement value as the difference between the fair market value and tbe
farm only value based on income capitalization calculations. The fair market value of properties

near and adjacent to development areas are higher than those in other areas, while under the



income capitalization calculation the farm only value is the same no matter where the property is
located. The result is that landowners near and adjacent to areas prone to development receive

more money per acre for the sale of their development rights than others.

The benefits of the appraisal methodology used to encourage farmland preservation in areas
prone to development are best illustrated by reviewing casement purchases within one-half (1/2)
mile of designated growth zones in each County. In New Castle County 24% of the purchased
preservation easement acreage was within the one-half (1/2) mile area, while 27% of the
available monies was spent for preservation easements in such area. In Kent County the
comparison is 17% of acreage and 20% of monies spent. In Sussex County the relative
percentages are 34% of acreage and 35% of monies spent. In considering this statistical
information it is important to note that the landowners within the one-half (1/2) mile area have
always had the option of not participating in the program and selling their land for development

at prevailing real estate prices.

The Foundation recognizes that beyond the appraisal methodology utilized, no other specific
criteria has heen adopted which would serve to prioritize the purchase of preservation easements
near and adjacent to growth zones. Accordingly, as an added incentive, the staff of the
Foundation is proposing to modity the highest donation or discount selection system for
purchasing preservation easements hy adding an allowance for a 5% adjustment to the
percentage discount offers suhmitted by eligible landowners with property located in whole or in
part in an area one-half (1/2) mile outside designated growth zones for each County. The
adjustment would create a preference in the selection process and serve to provide a 5% increase
in the purchase price for the preservation easement, hoth of which would serve as a further

advantage to participating landowners in such priority areas.



The Foundation has also been charged with adapting, after consultation with the Advisory
Boards and others, a statewide agricultural lands preservation strategy to be used along with
other considerations in purchasing preservation easements. The strategy has been influenced by
legislative changes which include the referenced matching funding requirement, the allowance of
expansions of Districts for farms with less than 200 acres but which are located within 3 miles of
a District, and the focus on farms located near and adjacent to growth areas. Currently there are
no farms which because of the size or location are not eligible to participate in the program if
they have a LESA score of at least 170. A change in the strategy is proposed to reflect these

developments.

The enclosed proposed regulations also are designed to simplify the existing regulations and
eliminate any confusion regarding the manner in which the Foundation has been operating the
preservation easement program under the regulations. The maps of the growth zones for each
County with the one-half milc preference area are attached to the draft proposed regulation and
such maps also now form the basis for the statewide strategy map. The referenced current

growth areas shown have been identified by the various County planning and zoning offices,

Overall the intent of these proposed revisions to the regulations and strategy is to facilitate the
continued protection of Delaware’s remaining farmlands through the purchase of preservation
easements so as to éssure the farming will continue to be a major industry in Delaware, while
creating added incentives to landowners located near and adjacent to areas prone to development

to voluntarily choose the alternative of preserving their farmland rather than selling it for



development. The Foundation proposes to continue to pursue these objectives in a manner

which is considered to be a cost effective means of utilizing taxpayer monies.

If requested, members of the Foundation staff would be willing to meet with Advisory Board
members to respond to any questions regarding the Agricultural Lands Preservation Program and
the proposed regulations and strategy. Your response should be addressed to Austin Short,

Deputy Secretary of the Department of Agriculture, at the above address.

Sincerely yours,
A e
Robert F. Gare
Chairman

RFG/rv
Enclosures

ce Members — Foundation Board
Honorable Edward Kee, Secretary
Honorable Austin Short, Deputy Secretary
Joseph Jackewicz, Jr., Kent Co Ag Advisory Board
John Papen, Kent Co Ag Advisory Board
Raymond Stachecki, Kent Co Ag Advisory Board
Robert C. Thompson, Kent Co Ag Advisory Board
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AGRICULTURAL LANDS PRESERVATION PROGRAM
PREAMBLE

The Agricultural Lands Preservation Act (“Act”) was enacted on July 8, 1991 and provided for
the creation of the Agricultural Lands Preservation Foundation (“Foundation™). The Foundation
has been charged with the authority and responsihility of estahlishing and administering an
extensive statewide program to preserve Delaware’s farmlands and forestlands. Included in its
responsibilities is the adoption of criteria for the establishment of and maintenance of
Agricultural Preservation Districts (“Districts”) and adoption of criteria for the purchase of
agricultural lands preservation easements (“Preservation Easement”) 3 Del.C. §904(a) and (b).
These regulations are intended to provide guidelines and simplification regarding the manner in
which the Agricultural Lands Preservation Program is administered.

1.0 Criteria for District Eligibility

1.1 In order to qualify for the Agricultural Lands Preservation Program, the lands proposed
as an Agricultural Preservation District in the application must meet the following
minimum criteria:

1.1.1 owner(s) shall hold fee simple title to all land to be placed in a District and must
be actively using the property for “agricultural and related uses”™;

1.1.2 must constitute at least 200 acres of contiguous farmland or lesser acreage if the
farmlands are located within three (3) miles of an established District;

1.1.3 shall be zoned for agricultural purposes and shall not be subject to any major
subdivision plan;

1.1.4 applicant(s) including all fee simple titlc holders, must sign a written agreement
committing to District restrictions set forth in this Scction and 3 Del. €. §909
and other adopted requirements;

1.1.5 must be viahle and productive agricultural land comprising a farm property unit
and meet the minimum County Land Evaluation and Site Assessment (LESA)
scoring requirements for eligibility as established by the Foundation; [3 Del. €.

§908(2)(3)]

1.1.6 must include all of the eligible rcal property located in the tax parcel or tax
parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase "viable and productive agricultural’
land" is defined as land that qualifies under provisions of the Farmland Assessment Act.
[9 Del. C. §8329 - 8333}

1.3 The minimum LESA score for an cligible District or Expansion shall be 170 points out of
a possible 300 points for each county in the State as computed under the currently
approved LESA program of the Delaware Department of Agriculture.




1.4 The LESA score for agricultural lands is the primary factor in evaluating the eligibility of

agricultural lands for inclusion in Districts and expansions, including the eligibility for
purchase of preservation easements.

2.0 Application Procedures

2.1

2.2

2.3

24

3.0

The Foundation will provide application forms on which applicants who volunteer to
place their lands into an Agricultural Preservation District will provide such information.
as the Foundation deems appropriate.

The Foundation shall provide assistance to potential applicants in completing application
forms when requested.

Foundation staff may conduct on-site inspections and/or phone interviews with the
applicants to acquire data necessary to perform LESA analyses and write a staff report.

In conjunction with the application, all fec simple owners shall sign a District Agreement
in such form as deemed acceptable by the Foundation and which serves as a declaration
in recordable form of acknowledgment of the policies and restrictions that must be
followed, and benefits realized in a District.

Application Review Procedures

The Foundation has the authority to approve applications establishing Agricultural Preservation
Districts and the authority to purchase preservation easements. [3 Del. C. §904]

3.1

32

33

34

3.3

36

The Foundation staff will review applications and determine whether or not the minimum
cligibility requirements under Section 1.0 have been met.

If the minimum eligibility requirements have not been met, then the applicant will be
notified by letter from the Foundation indicating that the application does not quali fy for
further review, and the reasons for ineligibility.

If an applicant excludes a portion of property otherwise includable in a proposed District,
then the Foundation may deny the application, unless the property proposed for exclusion
is not otherwise eligible for inclusion due to the use of the property at the time of the
application.

Subject to Section 3.3 above, if the lands proposed as a District in the application (200 or
more acres) meet minimum eligibility criteria, then the Foundation staff will submit to
the Foundation, the County Farmland Preservation Advisory Board and the County
Planning and Zoning Authority, applications and an indication tbat the application meets
the minimum eligibility requirements.

If the applicant disagrees with the staff ¢cvaluation of the proposed District, then the
applicant may contact the Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the review within thirty (30)
days from recciving formal contact from the applicant.

If the issue is not resolved to the applicant's satisfaction, the applicant may request an

3



37

3.8

3.9

310

3.11

4.0

4.1

4.2

adrainistrative review with the Foundation by submitting a letter to the Foundation within
fourteen days (14) of the applicant's last meeting with Foundation staff,

This letter must include reasons and documentation to justify the applicant’s clatm(s).

The Foundation will schedule a meeting and notify the applicant by certified letter of the
date, time, and place of the meeting.

At the administrative review meeting, the applicant(s) shall present information or
documentation as to how the proposed District satisfics the eligibility criteria.

The Foundation will render a decision within thirty (30) days from the administrative
review meeting and notify the applicant in writing of its decision.

Owners of real property who have executed a District Agreement or a preservation
easement that incorporate the restrictions in effect prior to the Senate Bill No. 333
araendments and who elect to be released from the restrictions set forth in 9 Del. C.
§909(@)2)(b) pursuant to 9 Del. C. §909(a)(4)(c), shall coruply with the followin g
requirerents:

3.1L1 Owners who have executed a district agreement and who wish to designate up to
three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage, and while a survey may be submitted, a survey shall not be
required. The Owner shall execute an amendment to the Owner's District
Agreernent in a form designated and acceptable to the Foundation, subjecting the
real property to the restrictions set forth in 9 Del. C. §909¢a)(1), (a}2)Xa),
(a)(4)(@) and (a)(4)(b).

3.11.2 Owners who have exccuted a preservation eascruent and who wish to desi gnate
up to three residential lots shall designate the allowable residential acreage in
sufficient detail to enable the Foundation to determine the location of the
residential acreage and shall submit to the Foundation for s review and
approval, at the Owner's expense, an amended survey in recordable form. The
amended survey shall show the entire parcel subject to the preservation easement
and the location of any residential lots. The Owner shall execute an amendment
to the preservation eascment in a form designated and acceptable to the
Foundation, subjecting the real property to the restrictions set forth in 9 Del. C.

§909(a)(1). (@)(2)(a), (a}(4)(a) and (a)(4)(b).
Creation of a District

To establish an Agricultural Preservation District, the application must be approved by
two out of three of the entities listed under Section 3.4 of these regulations.
[3 Del. €. §907(¢)}

After review by the Foundation, the application is subject to a review period of thirty (30)
days in which the Secretary of Agriculture may reject the application. The application is
officially approved at the end of the review period, if it is not rejected hy the Secretary of
Agriculture. [3 Del. C. §919]




4.3

4.4

4.3

30

3.1

52

5.3

54

3.3

5.6

The property legally becomes a District when the applicant and Foundation Chairperson
{or designee) have signed the District Agreement and no rejection has been exercised hy
the Secretary of Agriculture, or the Secretary of Agriculture has waived the right of
rejection.

Copies of the District Agreement shall he filed with the County Planning and Zoning and
Tax Assessor's Offices and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of recording and/or receipt of the
District Agreement.

The Foundation shail endeavor 10 provide written notification of the date of estahlishment
of the Agricultural Preservation District and provide a copy of the District Agreement to
the applicant, however, the failure of the Foundation to satisfy any formality following
execution of a District Agreement shall not affect the validity of the District Agreement.

District Restrictions

Any rezoning or major subdivision of real property included in an Agricultural
Preservation District is prohibited, [3 Del. C. §909(a)(1)]

The suhmission of applications or preliminary rezoning or subdivision plans for any
property within an Agricultural Preservation District to a county or municipality shall be
considered evidence of the intent to rezone or suhdivide and no action shall be taken by
any county or municipality on any such application until the expiration of the District
Agreement.

During the term of the District Agreement, the property shall be used for “agricultural
and related uses” and shall be used in such a way so that the property continues to gualify
as “viable and productive agricultural land” as defined under provisions of the Farmland
Assessment Act. [9 Del. C. §8329 - 8333} No more than 1 acre of land for each 20 acres
of usable land, suhject to a maximum of 10 acres, shall be allowed for dwelling housing.
For purposes of calculating the numher of acres allowable for dwelling housing, fractions
of any acre shall not be allowed. By way of example, if a farm consists of 45 acres of
usable farmland, the numher of acres allowed for dwelling housing shall he 2, and not
2.25.

The phrase "agricultural and related uses’ shall have the meaning set forth in 3 Del. C.
§909, as the same may be amended from time to time.

Excavation or filling, horrow pits, extraction, processing and removal of sand, gravel,
loam, rock or other minerals is prohibited unless such action is currently required by or
ancillary to any preparation for, or operation of any activities including, but not limited
to: aquaculture, farm ponds, cranberry operations, manure handling facilities, and other
activities directly related to agricultural production.

Activities that would be detnimental to drainage, flood control, water conservation,
erosion control or soil conservation are prohibited.



3.7

5.8

59

5.10

6.0

6.1

6.2

7.0

7.1

7.2

Any other activity that might negatively affect the continued agricultural use of the land
is prohibited.

The term "usable land owned in the district” [3 Del. C. §909(a)(2}], shall be defined as
any land meeting the requirements for agricultural, horticultural or forest land in the
Farmland Assessment Act of 1968 {9 Del. C., Chapter 83] and [3 Del. C. §403] or criteria
for farm definition as e¢stablished by the National Agricultural Statistics Service.

The District Agreement and District requirements and benefits shall be hinding on the
heirs, successors and assigns of property owners of lands within a District. A property
owner in a District shall provide written notice to the Foundation of any proposed transfer
of property subject to the District Agreement at least ten (10) days in advance of the
transfer, and shall give written notice to any successor or assign at least ten (10) days in
advance of the date of transfer of the property that the property is subject to District
restrictions. The party taking title shall execute a document as required by [3 Del. C.
§909(a)(2)c.] acknowledging the acreage allowed for dwelling housing and the
restrictions which apply to the property. The failure of the property owner to notify the
transferee as provided herein shall not affect the iransferee’s obligation to comply with
the terms and conditions of the District Agreement upon the transfer of title.

Under 3 Del. C. §909(a)(3), all restrictions shall be covenants which run with and bind
the lands in the District for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in the District Agreement.

Continuation of a District

Al properties are to remain in an Agricultural Preservation District for at least ten (10)
years, subject to the allowance of hardship exceptions for exclusion of dwelling housing
pursuant to 3 Del. C. §909%(a}2)(b) and Section 9 of these guidelines.

If a landowner wishes to withdraw from, or terminate a District, then the Foundation
must receive a written notice of intent to withdraw no less than six (6) months prior to the
ten (10} year anniversary date of initial cstablishment of the District. [3 Del. C. §909(b)]

If the Foundation does not receive a written notification of the landowner's intent to
withdraw from the District six (6) months prior to the ten (10} vear anniversary date of
that District, then the land shall remain in the District for an additional five (5) year
period unless and until notice of intent to withdraw shall be given six months prior to the
end of each additional five-year period.

Expansion of a District

An Agricultural Preservation District can be expanded for the purpose of preserving
additional lands. Lands added to a District may be under 200 acres.[3 Del. C. §907(d)]

Land which is less than 200 usable acres, yet meets the other criteria established by the
Foundation, is eligible to be an expansion (“Expansion™} of an Agricultural Preservation
District i it is within three (3) miles of any portion of an established Agricultural
Preservation District. [3 Del. C. §907(a)]




8.0  Inspection of Districts

The Foundation has the authority to enter upon lands as may be necessary to perform surveys,
appraisals, and investigations to accomplish the purpose of the program, consistent with
applicable statutes.

{3 Del. C. §904(b)(14)]

8.1 The Foundation or its designee reservcs the right to inspect restricted land and enforce
agreements on its own behalf.

8.2 If any violations of the terms and the conditions of the District Agreement occur, the
Foundation may institute proceedings in the appropriate court to enforce the terms and seek
appropriate relief, {3 Del. C. §920(a)]

9.6  Dwelling Property Hardship Exceptions

Except as set forth in Section 9.7 hereof, owners of real property who have executed a District
Agreement or a preservation easement that incorporate the restrictions in effect prior to the Senate
Bill No. 333 amendments are entitled to apply to the Foundation for a hardship exception allowing
for the transfer of dwelling property to parties who are not otherwise entitled to residential use of
the dwelling property under the District Agreement or Preservation Easement, subject to the
provisions of 3 Del. €. §909(a)(2)(b) and the following requircments.

9.1 An applicant for a hardship cxception shall submit the following information in writing to
the Foundation:

9.1.1. name and property interest of applicant in the dwelling property;
9.1.2 acreage of the dwelling property subject to application;
9.1.3 date on which the District was established;

9.1.4 number of dwellings and acreage of residential use currently on the property in
the District;

9.1.5 the nature of the hardship condition and reasons justifying the granting of a
hardship exception;

9.1.6 the cxtent to which the hardship condition is unavoidable.

9.2 The Foundation shall consider hardship conditions involving the following
circumstances:

9.2.1 the sale or transfer of the dwelling property compelled by foreclosure, court order,
or marital property division agrcement;

9.2.2 the sale or transfer of the dwelling property compelled by job transfer;
9.2.3 the sale or transfer of the dwelling property compelled by health conditions;

9.2.4 the sale or transfer of the dwclling property required to avoid insolvency or
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9.3

%4

9.5

9.6

hankruptcy; and

9.2.5 other circumstances of an unusual and extraordinary nature which pose a practical
hardship to continued ownership of the dwelling property and which are
unavoidable.

Hardship exceptions will not be granted when no real hardship exists and the primary
consequence of the sale or transfer of the dwelling property is financial gain.

The applicant shall bear tbe hurden of estahlishing the existence of hardship
circumstances, and shall provide to the Foundation dogumentation in support of the
application, and any documentation requested hy the Foundation, provided however, that
documentation involving privileged information may be suhmitted on a confidential
basis.

The Foundation may require the applicant for a hardship exception to appear before the
Foundation Board to present the application, and an applicant shall be entitled to appear
hefore the Board to make a presentation hy suhmitting a written request to the
Foundation.

‘The granting of a hardship exception hy the Foundation shall be subject to the following
conditions:

9.6.1 the dwelling property following transfer shall he used only for residential
purposes;

9.6.2 the transferred property shall not qualify for District benefits or benefits of
Preservation Easements;

9.6.3 if the transferred property i5 subject to a Preservation Easement prior to transfer,
payment shall be made to the Foundation in an amount equal to twenty-five (25)
percent of the current fair market value of the land suhject to transfer;

9.6.4 the transferee shall execute a Declaration in recordahle form as prescribed hy the
Foundation which includes the acreage allowed for dwelling housing and the
restrictions which apply to the real property;

9.6.5 the Foundation may require the transferor to execute a Declaration in recordable
fortn as prescribed by the Foundation to-evidence the status of allowahle dwelling
housing property on lands retained hy the transferor which are in the District or
subject to a Preservation Fasement; and

9.6.6 such other terms and conditions considered necessary hy Foundation to address
the nature of the hardship condition.

9.7 'The hardship provisions set forth herein shall not apply to the owners of real property

10.0

who, pursuant to 3 Del. C. §909(a){4)(c), have elected to be released from the
restrictions of 3 Del. €. §909(a)}2)(h).

Delaware Farmland Preservation Fund




The Delaware Farmland Preservation Fund, hereinafier referred to as the "Fund", was enacted
under 3 Del. C. §905 for the exclusive application by the Foundation to achieve the desired goals
of preserving viable agricultural lands and conducting the business of the Foundation.

11.0  Seurces of Funding

11.1 The Foundation may accept donations, property, or development rights as gifts and
monetary gifts from any source, publie or private.

11.2 Monies not needed on a current hasis by the Foundation may be invested with the
approval of the Board of Trustees.

11.3 The Fund is subject to an annual audit to be prepared by an independent, certified public
accountant. The findings of all audits shall be presented to the Board.

11.4 The Foundation shall manage the monies appropriated to it by the General Assembly in
accordance with the terms of the appropriations.

12.0  Criteria for Parchase Agricultural Lands Preservation Easements

12.1 The criteria for eligibility of acquisition of a Preservation Easement shall be the same
as the criteria for district eligibility. In addition, offered preservation easement lands
shall be in an established distriet and in compliance with district requirements to be
eligible. The Foundation shall have the right, in its sole discretion, to acquire a
Preservation Easement on only a part of the property included within the District
Agreement,

12.2 The prioritization and selection of properties for the purchase of preservation easements
shall be as set forth in Sections 13 thru 20 inclusive hereof.

13.0  Matching Contributions to the Program

The Foundation may establish a reserve or set aside of available funds for the matehing of
federal, county, local, or private funds for the preservation of farmland. The Foundation may
allow the entity providing matching funding to select the qualified properties for purchases of
easements using the matching funding not withstanding provisions of these regulations regarding
selections. The Foundation has the diseretion, but is not required, to match contributions.

14.0  Schedule for Acquisition of Agricultural Lands Preservation Easements

14.1 Application and funding cycles will take place on schedules established by the
Foundation.

14.2 Applications for the purchase of Preservation Easements in Rounds of Purchases shall be
subject to deadlines established by the Foundation.

14.3 For each Round of Preservation Easement Purchases the Foundation shall arrange for the
appraisal of the Preservation Fasement value of those properties under consideration.

144 Upon completion, the appraisals shall be provided to the landowners, and procedures set

9



14.5

14.6

14.7

15.0

15.1

15.2

15.3

16.0

16.1

16.2

16.3

forth herein involving offers for the sale of preservation easements under Option
Agreements shall be initiated.

Offers received shall be held confidential until all offers are received after which the
Foundation shall review the offers and announce the sclections.

Following the selection of propertics for acquisition of Preservation Easements, the
Foundation shall arrange for surveys of the propertics to be conducted, and proceed to
settlement under the terms of the Option Agreements, subject to the availability of
funding and satisfaction of regulatory, financial or other restrictions or limitations.

The Foundation is under no obligation to purchase a Preservation Fasement which is
offered for sale. {3 Del.C. §913.]

Application Procedures

A separate application shall be required for each farmland tract (operating farm unit)
offered for Preservation Easement purchase. The Foundation shall not be obligated to
process any incomplete application.

The Foundation shall develop, and make available to landowners or other interested
parties, an application form for use in offers to sell Preservation Easements,

The Foundation shall review the application to determine if it is complete.
Appraisals {3 Del. C. §916]

An offer to purchasc a Preservation Easement shall be based upon one or more appraisal
reports which estimate the full market value of the land under its agricultural zoning
designation and the agriculture-only value of the farmland tract. The agricultural only
value shall be based on an income capitalization methodology. Any appraisal ohtained
by the Foundation shall constitute the property of the Foundation and may not be used
by the property owner for tax or other purposes. All categories of land Joeated in the
farmland tract shall be eligible for eascment purchase and shal be appraised

The value of buildings or other improvements on the farmland tract shall not be
considered in determining the Preservation Easement value. Excluded from the valuc of
the Prescrvation Easement shall be any acreage designated or eligible to be designated by
the owner for residential use pursuant to 3 Del. C. §909(a)(4)(a), provided howevet, the
landowner shall have the right to waive eligible residential usage in which case the
development rights value of the waived acreage shall be included.

The appraiser shal} be:

16.3.1. An independent, licensed real estate appraiser who is qualified to appraise a
property for easement purchase. An appraiser shali be selected on the basis of
experience, expertise and professional designation; and

16.3.2. A member of an organization which subscribes 1o the "Uniform Standards of
Professional Appraisal Practice” published by the Appraisal Standards Board of
the Appraisal Foundation, and shall follow their ethical and professional

o



standards.

6.4 The appraiser shall supply a narrative report which shall contain such information as
required by the Foundation.

17.0  Agricultural Lands Preservation Easement Value and Purchase Price

7.1 The value of a Preservation Easement in perpetuity shall be the difference between the
furll market value and the agriculture-only value contained in the appraisal report.

17.2 The price paid by the Foundation for the purchase of a Preservation Easement may not
exceed, but may be less than, the value of the Preservation Easement. [3 Del, €, §916(a)]

17.3 Ifthe applicant is not satisfied with the appraisal provided by the Foundation, the
applicant shall be entitied to have an independent appraisal performed at the applicant’s
expense by a qualified appraiser as specified in Section 16.3. The alternative appraisal
shall be prepared in the same format as the Foundation’s appraisal and shall be submitted
to the Foundation within forty-five (45} days of the applicant’s date of receipt of the
appraisal provided by the Foundation. The forty-five (45) day period may be extended
by the Foundation, provided the time extension does not delay the time frame established
by the Foundation for making selection and acquisition decisions.

17.4 The review of the aiternative appraisals by the Foundation shall be based on written
submissions under such procedures as specified hy the Foundation. The maximum
adjusted Preservation Easement value which the Foundation will accept is the difference
between the agriculture-only value and the full market value, determined as follows:

17.4.1 The agriculture-only value shall equal the sum of:
i, The agriculture-only value determined by the applicant’s appraiser; and
ii. Up to one-half of the positive difference between the agriculture~only value
determined by the Foundation’s appraiser and his/her values which exceed
those determined by the applicant’s appraiser.
17.4.2 The full market value shall equal the sum of:
i. The full market value determined by the Foundation’s appraiser; and
ii, Up to one-half of the positive difference between the full market value
determined by the applicant’s appraiser and his/her values which exceed those
determined by the Foundation’s appraiser.

18.0  Offer of Purchase by the Foundation

18.1 The Foundation has the authority to incorporate bidding and/or negotiation as part of the
procurement process, {3 Del. C. §915]

18.2 In reviewing the offers of applicants to sell Preservation Easements to the Foundation,
the Foundation shall, subject to consideration of any alternative criteria by the
Foundation to satisfy special objectives, select those offers providing the highest level of
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percentage donation or percentage discount to the finally appraised value of the
Preservation Easement, in accordance with the procedures and requirements of this
Section. As an additional incentive, if any part of the applicant’s property suhject to the
offer is located in whole or in part within one-half (1/2) mile completely outside of any
growth zone of the County in which tbe Property is located, or in whole or in part within
one-half (1/2) mile completely outside of the boundary of an incorporated town,
municipality or eity, for the sole purpose of ranking said application, the Foundation
shall inerease the offered pereentage discount by five percent (5%). By way of example,
if an applicant’s offer inciudes a discount of sixty percent (60%), and the applicant’s
property is located in whole or in part within one-half (1/2) mile completely outside of
the specified areas, for ranking purposes, the applicant’s discount shall be deemed to be
sixty-five percent (65%). If the applicant’s property is selected for purchase of a
preservation easement, the purchase price for the preservation easement shall
incorporate a discount of only sixty percent (60%). The locations of the growth zones
referenced by the Counties and the one-half (1/2) mile surrounding areas are as shown in
Appendix “A” attached hereto.

18.3 The Foundation shall entertain offers in the form of Option Agreements from all eligible

applicants who wish to submit offers, and after all offers are received, list the offers with
the highest to the lowest level of percentage donation or percentage discount to the
finally appraised value of the Preservation Easement with any adjustment to the offered
donation or percentage discount as specified in Section 18.2 above.

18.4 Prior to releasing information to the public regarding the percentage of any discount or

donation provided by a landowner the Foundation shall notify the landowner, identifying
the requesting party, and obtain permission from the landowner prior to releasing the
requested information. Otherwise, the information shall not be disclosed.

18.5 "I'be Foundation may, hut shall not be required to, allow a property owner in a Distriet to

submit an offer to sell a preservation easement on a portion of the real property in a
Distriet,

19.0 The Agricultural Lands Preservation Easement

19.1

The owners of the subject farmland tract shall execute a document conveying the
Preservation Easement which document shall be in a form which contains conditions
contained in Option Agreements executed by landowners.

The document shall be in recordable form and contain:

19.2.1. A legal deseription setting forth the metes and bounds of the farmland traet
subject to the Preservation Easement,

19.2.2. At least one course and distanee referencing a fixed marker or monument of a
type commonly placed in tbe ficld hy a surveyor.
19.2.3 The legal description shall not contain a closure error greater than one foot per

200 linear feet in the survey.

19.2.4 The survey of the farmland tract on which a Preservation Easement is to be
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purchased shall show each of the residential lots, if any, designated by the owner
pursuant to 9 Del. C. §909(a)(4Xa).

20.0 Title Quality

The Preservation Easement conveyed to the Foundation shall be unencumbered except for
standard exceptions and be capable of being insured as such by an established and recognized
title insurance company doing business in the State of Delaware. Any title defects, liens, survey
discrepancies, boundary line disputes, or similar title issues shall be resolved by the property
owner, at the property owner’s sole expense. If subsequent to the purchase of a Preservation
Easement it is determined that the amount of acrcage is less than as reflected on the survey used
by the Foundation for purposes of calculating the purchase price for the Preservation Easement,
the property owner shall be required to refund to the Foundation any excess funds paid in
reliance upon the inaccurate survey.

21.6 Residential Lots

Senate Bill 333 imposes alternative restrictions on the limited residential use of property subject
to a District Agreement or Preservation Easement by replacing the unlimited number of
residential dwellings allowed for owners, relatives of owners, and farm labor, with a total limit of
three dwellings which can be occupied by any person. The overriding limitation of residential
use of T acre for 20 acres of usable farmland (subject to a maximum of {0 acres) was left
unchanged. Accordingly, owners can now designate up to three residential lots on District
Property or Preserved Property. With respect to the designation of the residential lots allowed
under Senate Bill 333, the following additional guidelines shall apply:

21.1 The acceptance by the Foundation of the designation of a residential lot does not mean
that the location of the lot and proposed residential use complies with any applicable
zoning rules or regulations, or that a lot is suitable for residential use. Owners are
encouraged to conduct such investigations and perform such tests as they deem
appropriate to ascertain whether or not any designated lot will be suitable for residential
use and complies with all applicable land use regulations, including zoning laws.

21.2 The Foundation recognizes that at times, due to circumstances beyond the control of the
owner, it may be neccssary for the owner to change the location of a lot. As a matter of
policy, the Foundation will allow such changes subject to the following requirements:

21.2.1 No change in the location of a lot or size of a lot shall be allowed which would
cause the number of lots or amount of residential acreage to be in excess of that
otherwise allowed under the terms of the District Agreement or Preservation
Easement.

21.2.2 With respect to property subject to a Preservation Easement, the owner shall cause
to be prepared, at the owner’s expense, an amended plot plan showing the entire
parcel suhject to the Preservation Easement and the location of each residential lot.

21.2.3 The owner shall execute an amendment to the District Agreement or Preservation
Easement, which amendment shall reflect the change in the location or size of the
residential lots, and which shall reference the amended plot plan.

22.0  Strategy Map
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The farm lands shown on the Strategy Map attached hereto as Appendix “B” which have a LESA
Score of at least 170 are targeted for inclusion in Districts, and those qualified farms located in
whole or in part one-half (1/2) mile completely outside of any growth zones desi gnated under
these regulations shall be further prioritized by the donation or discount advantage for such
properties provided under Section 18.2 of these regulations.
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Vaughrt, Rebecca (DDA)

from: Eric Buckson <Eric.Buckson@COXENT.DEUS>

Sent: Thursday, June 18, 2015 12:03 PM

To: bthompson671@comcast.net; tatogrwr@gmail.com; jlackew@msn.com; Vaughn,
Rebecca {DDA)

Ce: Short, Austin {DDA)

Subject: Re: Follow Up: Delaware Agricultural Lands Preservation Foundation Proposed
Reguiations

Hi Rebecco- I hod the opportunity to speok with Robert Gorey lost month regarding the
proposed chonges. He indicoted thot unless I hod concerns no response was required. My
opologies if I held up the process up in any way. Based on my understonding of the request for
revisions I would support it

Sincerely, Eric Buckson

>> "Vaughn, Rebecco (DDA)" «Rebecco Voughn@stote de.us> 06/17/15 15:40 PM »»
Good of ternoon,

Attoched pleose find o letter doted todoy following up from o moiling thot wos sent to you on or
ofter April 17, 2015. The letter is regording the proposed regulotions for the DE Aglands
Preservotion Foundotion. I olso ottoched the contents of the April 17th packet..

A hord copy of this correspondence is being moiled to your home oddress.
***Mr. Jackewicz, please note thot we did receive your feedback - thank youl***
Regards,

Rebecca L. Vaughn

Admin Speciolist IT - DALPF

DE Deportment of Agriculture

302-698-4531
rebecco.voughn@stote de usimoilto:rebecco vaughn@stote.de us>
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Joseph jackewicz, Jr., member, Kent County Ag Advisory Board
156 Crescent Drive

Dover, Delaware

Mr. Austin Short, Deputy Secretary, Delaware Department of Agriculture
2320 South DuPont Highway

Bover, Delaware 19901

Dear Mr, Short,

At the direction of Chairman Robert F. Garey, Delaware Ag Lands Preservation Feundation, a few
comments are being submitted by me as a member of the Ag Lands Foundation Kent County Advisory
Board toncerning the proposed regulation changes in the Foundation’s ¢riteria for selecting
Preservation Easements.

In the information provided by Chairman Garey, it is a stated objfective of the Foundation to require
landowners to offer at least a 2D percent discount in their bids in order to qualify for state funding, a
major source of money for the Foundation’s program. A stated benefit of this donation or discounting
approach has been described as “removing any subjectivity or outside influence, political or otherwise,
in the selection process.” This method of “openly competitive highest percentage donation or discount
system” for the “past 19 years” is “recognized nationally as a success.”

Now with the county and state planning offices releasing new periodic updated maps showing
anticipated growth zones for development, attention is given to a proposed 5% increase adjustment
award hy the Foundation to chasen applicants with parcels or parts of parcels of land within a half mile
area outside a county designated growth zone. There are some concerns with this proposal,

First, the stated henefit of the current approach is the removail of subjectivity in the sefection process.
The new proposal alters that benefit by putting a doliar value on the location of fluld lines on a map that
has been required by the state to be updated every 5 years. The determination of land within or near
the haif-mife zone will not be absolute since lines on the map do not follow raturai or other boundaries,
Greater subjectivity in the selection process will resuit. The future focations of the zone itself is subject
to influence on county and/or state planners,
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Sevond, in measuring the difference between development value of land versus farming value, the
housing market will determine the scale of difference more than agricuitural income. Choosing a
number of § percent seemns an insufficient and inflexible number considering how fast the housing
market changed in recent years, both up and down. in the future, the Foundation Board may need to
rely more on appraisals and comparable sales as an indicator of relative market value near growth

#ONes.

Granted, during the most recent boom and bust cycle of the housing market, appraisals over six months
old were considered stale information by home loan lenders. So with the next coming era of
deveiopment pressure on farmiand, as those designated growth zone boundaries magnify the opposite
stdes of land use, the Foundation rmay have little choice but to declde, subjectively and with the most
current information, which parcels to award easements next 1o a growth zone,

An alternative solution is 1o leave the program guidelines (regulations; as they are, presently. The
Foundation, however, may ultimately be forced to ieave this “comfort zone” of objectivity if it wants to
seriously consider preserving land close to development areas,

Sincerely,

Joseph lackewicz, Jr,

Kent County Aglands Advisory Board member

¢c: Robert £. Garey, Chairman

Delaware Agricultural Lands Preservation Foundation
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July 16,2015

M. Joseph Jackewicz, Jr.
156 Crescent Drive
Dover, DE 19904

RE:  Kent County Farmland Preservation Advisory Board — Advisory Board Comments -
Agricultural Lands Preservation Board Response

Dear Mr. Jackewicz:

Thank you for the comments you provided as a member of the Kent County Farmland
Preservation Advisory Board regarding the proposed changes to the Foundation’s regulations. In
accordance with the provisions of 3 Del.C. §906(c), the following response is provided on behalf
of the Foundation Board.

One of your comments was whether the Foundation could maintain the objectivity of the
selection process if the proposed five percent adjustment is added to competitive offers made by
landowners located within the one-half mile areas adjacent to the county designated growth
zones. We recognize that growth zone designations made by counties can change over time,
which may prompt further changes to the regulations. However, the process of selecting
properties for easement purchases will remain objective to the extent that, after the adjustment to
offers within the one-half mile areas, the Foundation will continue to use the highest percentage
discounts (donations) as the sole criteria for making easement purchases using state and federal
matching monies until the available funds are exhausted. If counties contribute monies to the
state program, they are allowed to select which easement properties they will fund using their
own criteria. Likewise, the Foundation has not been subjective in designating growth zones since
the Foundation has accepted growth zone designations made by the counties.

You also indicated that the five percent adjustment seemed insufficient to encourage easement
sales for properties near growth zones with high market values. We recognize that landowners
voluntarily participate in the Aglands Preservation Program and therefore an individual
landowner’s decision to preserve or develop a property will involve many factors and personal
considerations. It is not the intent of the program to compete with development as that approach
would require a level of funding which is unavailable, but instead to strike a balance that protects
agriculture as a viable industry to Delaware’s economy both now and in the future. The
Foundation is required to establish a priority for lands near and adjacent to growth zones but
there is no specific stipulation as to how to implement that priority. As indicated in our letter to
vou with the proposed regulations, the priority to date has been the appraisal methodology which
tavors farm properties which are prone to development. For example, of the 61,292 acres of
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farmland in Ag land preservation easements in Kent County, 17 percent of these lands are
located within one-half mile outside of the Kent County designated growth zone. Adopting a five
percent adjustment to the current competitive proposal process will serve as an additional
incentive to prioritize selections in the subject one-half mile areas.

We very much appreciate your observations and thoughtful comments. The Foundation intends
to proceed to public hearing with the proposed changes to the regulations. Your letter and this
response will be made part of the record. Also please remember that you can also participate in
the public hearing process regarding review of the proposed regulation changes.

Sincerely,

4 1

E. dstin Short

ce: Robert Garey, Chairman
Ed Kee, Secretary



ECEIVE
Tony Domino

1065 Port Penn Road SEP 21 20B
Middletown, DE 19709

PARKOWSKI, GUERKE & SWAYZE, PA.

September 18, 2015

William A. Denman, Esquire
Parkowski, Guerke & Swayze, P.A.
116 W. Water Street

Dover, DE 19904

Mr. Hearing Officer,

My name is Tony Domino and I live at 1065 Port Penn Road, Middletown, DE 19709, in
New Castle County. I cannot attend the hearing because I will be out of state but I want my
comments in this letter to be part of the record. The notice in the newspaper indicated I should
send this letter to you at your address.

[ own 2 farms in the Port Penn area and one of them is under a District Agreement with the
state farmland preservation foundation. 1 fully support the state program and what it has
accomplished over the past 20 years and have said so at a foundation meeting.

[ believe the proposed regulations are fair. Using a bidding process to select farms for
preservation is the best way to use taxpayer monies when the money for preservation easements is
limited. Choosing the farms based on percentage discounts offered by all interested farm owners
is the right way to do it, not selection based of a few high priced farms owned by some handpicked
individuals based on politics as is the case with the New Castle County program.

[ also believe the state appraised values of the preservation easements in New Castle
County are fair and give farmers who really want to preserve their farms an opportunity to do so
on a voluntary basis. Preserving as much farmland acreage as possible with available money
should be the goal, not spending all the money on a few farms with little acreage. There will never
be enough money to use farm preservation to stop development when the program is voluntary
and there are so many farms that could be developed. The state program, contrary to some self-
serving political comments coming out of the New Castle County government, has been successful
in New Castle County. The numbers I have read in the paper indicate that 20% of the available
farmland in New Castle County has been protected under the state program. [ believe the new
regulations and revised bidding process will increase that amount at an affordable cost.

[ appreciate the opportunity to comment.

Tony Domino

Date: q'.-—( CP-' ( 5’#-
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September 21, 2015

Robert Garey, Chairman

Delaware Agricultural Lands Preservation Foundation
Delaware Department of Agriculture

2320 South DuPont Highway

Pover, DE 19961

Re: Proposed changes to Foundation By-Laws
Dear Bob:

While reviewing material in preparation for the hearing on September 23" about changing the
By-laws, I learned that I should have received notice of these changes sixty days in advance. 1
did not. 1received no notice at all.

Considering how extensive the changes to the By-Laws are, the County Advisory Boards
should have been given the opportunity to study them and make suggestions. Therefore, |
request that you keep the record open for fifty days following the hearing so that | may convene
my board members to study them. We are in the midst of changing members for this county and
it is harvest time. [ wouid have preferred to do this in advance, but since the person in charge did
not do what is required, I will settle for this solution,

This oversight is not the first State law the Foundation has ignored. Reviewing Title 3,
Chapter 9, is a reminder of the choice made by the Foundation Board to ignore mandates in the
law and operating procedures that would have been more in line with the requirement for federal
sources of funding. Furthermore, initial compliance with the mandate to give priority to the
threatened farmland 25 year ago might have prevented the loss of valuable and highly productive
farms in New Castle County. Changing the By-Laws in an attempt to hide what you have been
doing wrong for decades versus what the law has always stated “SHALL” be done, does not
make up for past practices that have sometimes wasted money on poor choices. | hope it signals
that the Board is now prepared to reform its system and make improvements in its choices in the
future. It is your idea of how fo reform that the local advisory boards need to study.

Yours truly,

William E. Powers, Jr., Chairman
New Castie Co. Farmland Preservation Advisory Board

cc: Willlam A. Denman, Esq.
Edward Kee, Secretary, Department of Agriculture

EXH. 15




Robert Garey w2
c¢con’t:

The Hon. John Carney, Member of Congress

The Hon. Thomas P. Gordon, County Executive

The Hon. Rev. Christopher Bullock, President of Council
The Hon. Members of County Council

Stewart Ramsey, President, New Castle County Farm Bureau
The Hon. Bruce Ennis, Senator

The Hon. Bethany Hall-Long, Senator

The Hon. Nicole Poore, Senator

The Hon. Quinton Johnson, Representative

The Hon. Kevin Hensley, Representative

Jeff Montogomery, News Journal

Mait Bittle, Delaware State News

September 21, 2015
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Bill Denman

From: Smiley, George <GSmiley@ncede.org>

Sent: Monday, September 21, 2015 618 PM

To: Ditimore, Ruby; Bill Denman; ‘Edwin.Kee@state.de.us’; ‘Kristy. huxhold@mail.house.gov’,
Gordon, Thomas

Cc: Bullock, Christopher; Reda, Joseph; Weiner, Robert; Kilpatrick, Janet; Hollins, Penrose;

Diller, Flisa, Cartier, John, Sheldon, Timothy; Street, Jea; Tackett, David; Bell, James;
‘Ramsey, Stewart’; Hall-Long Bethany {LegHall} {Bethany.Hall-Long@state.de.us); ‘Ennis
Bruce {LegHally’ (Bruce.Ennis@state.de.us), nicole.poore@state.deus; Johnson, Quinton
(LegHail) (QuintonJohnson@state de.us); KevinHensley@state.de.us;
‘imontgomery@delawareonline.com’, ‘mbittle@newszap.com’; 'Vaughn, Rebecca (DDAY,
Powers Jr., William

Subject: RE: Proposed changes to Foundation By-Laws

Attachments: : image(Q01.gif

As this is not being sent on behalf if Council and | am not familiar with the referenced Bylaws or changes | have no
productive input.

Thank you for asking

George Smiley

New Castie County Council

Seventh District

395-8347 - Office

463-4250 - Cell

395-8385 - Fax

Eromy: Dillmore, Ruby

Sent: Monday, September 21, 2015 3:49 PM

To: '‘wdenman@pgslegal.com’; 'Edwin.Kee @state.de.us’; 'Kristy.huxhold@mail. house.gov'; Gordon, Thomas

Ce: Buliock, Christopher; Reda, loseph; Weiner, Robert; Kilpairick, Janet; Hollins, Penrose; Diller, Elisa; Smiley, George;
Cartier, John; Sheldon, Timothy; Street, Jea; Tackety, David; Bell, James; 'Ramsey, Stewart’; Hall-Long Bethany (LegHall)
{Bethany.Hall-Long@state.de.us); *Ennis Bruce {LegHall} {Bruce.Ennis@state.de.us); nicole.poore@siate.de.us; Johnson,
Quinton {LegHall} {Quinton.Johnson@state.de.us); Kevin.Hensley@state.de.us; 'imontgomery@delawareoniine.com’;
'mbittle@newszap.com’; Vaughn, Rebecca (DDAY; Powers Jr., William

Subject: Proposed changes to Foundation By-Laws

Attached is a letter regarding proposed changes to the Foundation By-Laws. Please feel free to contact Councilman
Powers if you have any guestions or concemns.

Thank you.

Ruby Billmore
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Legislative Aide To Councilman William E. Powers, Jr.
{cichimage001.gif@01CDETS2.ATAES480]

New Castie County Council, 6th District

Lous L. Redding City-County Building

800 North French Sireet, 8th Floor

Wilmington, Delaware 19801-3550

Phone: {302} 395-8366

Fax: {302} 395-8385

Email: rdillmore@ncede.org<mailto:rdillmore@nccde org>




%Lz&WﬁE AG%ULT 1. LANDS

2320 South duPunt Highway Tel 362-698-4530
Dover, Delaware 19931 Toll Free: 800-282-8685 (DE ondy)
Fax: 302.6771.7083

December 2, 2014

Honorabie Chris Bullock, President, New Castle County Council
New Castle County Council

87 Reads Way

New Castle, DE 19720

Dear President Bullock:

Under the provisions of 3 Del C § 906 (copy enclosed) each county legislative body establishes a
Farmland Preservation Advisory Board to consider applications for establishient of Agricultural
Preservation Districts in their respective counties and to advise the Agricultural Lands
Preservation Foundation (“Foundation™) on any regulations proposed for adoption by the
Foundation. Some time ago an Advisory Board was established in your county; however, our
Foundation staff is unsure of the current membership of your Advisory Board, including the
existence of any vacancies. We ask that you please advise the Foundation of the status of your
Advisory Board and take action to fill any vacancies which may exist. The requirements for
Advisory Board membership subject to your appointment powers are set forth in the enclosure to
this letter. '

The county Farmland Preservation Advisory Boards play an important part in Delaware’s
statewide effort to permanently protect its remaining farmland to assure that agriculture
continues to be a major contributor to Delaware’s economy. Since funding was first provided to
the statewide program in 1995, the Foundation, through a competitive bidding process involving
discounting, has purchased preservation easements on 115,000 acres statewide at an average cost
of $1,797 per acre. The farms protected comprise 23% of the available farmland remaining in
Delaware and 35% of the available farmland in Kent County, 20% in New Castle County and
15% in Sussex County. As a result of these efforts Delaware is a leader in preserving farmland in
the country.

Your assistance in providing updated information on the status of your county’s Farmland
Preservation Advisory Board is most appreciated. Should you or any of your staff members have
any questions, please do not hesitate to contact me.

airnY

e
E. Austin Short

EAS/kps
ces Honorable Edward Kee, Secretary, Delaware Department of Agriculiure

Robert Garey, Chairman, Delaware Agricultural Lands Preservation Foundation
Honorable Thomas P. Gordon, County Executive
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WARE AGP&ULT L LANDS
reservertion S oun )

2320 South duPont Highway Tel: 362-698-453¢
Dover, Belaware 19901 Toll Free: 800-282-8683 {DFE only}
Fax: 302.677-7053

March 11, 2015

Honorable Chris Bullock, President
New Castle County Council

87 Reads Way _

New Castle, DE 19720

Dear President Bullock:

This letter is a follow-up to our December 2™ letter (enclosed) regarding the county’s Farmland
Preservation Advisory Board. As you may recall, this advisory board is specified in Title 3 of the
Delaware Code and each county’s legislative body establishes this board to consider Agricultural
Preservation District applications in their county and to advise the Agricultural Lands
Preservation Foundation (“Foundation™) on any regulations proposed for adoption by the
Foundation. To date, we have not received a response as to the status of New Castle County’s
Advisory Board, inciuding its membership.

We ask that you please provide us with the Board’s membership list by March 31. If we do not
receive the list of members by March 31, then we will forward any information for the Advisory
Board to your attention so that you can forward it to the appropriate individuals for review. i
have enclosed the section of the Delaware Code that references the Advisory Board for your
information.

Thank you for your assistance in this matter and your continuing support of Delaware’s Aglands
Preservation Program. Please do not hesitate to contact me if you have any questions.

Sincerely,

f

E. Austin Short
EAS/v
Enclosures (2)

ce: Honorable Thomas P. Gordon, County Executive
Edwin Kee, Secretary, Delaware Department of Agriculture
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Bill Denman
.

From: Short, Austin {DBA) <AustinShort@statede.us>

Sent: Wednesday, June 17, 2015 3:50 PM

To: ‘deFiore, Anthony'

Ce Vaughn, Rebecca (DDA)

Subiect: RE: NCCo Farmland Preservation Advisory Board

Attachments: New Castle Co Regs Ltr 2.pdf; New Castle Co - President Bullock Aglands Regulations

letter (April 2015).pdf; Revised Regs Draft Agland 4-16-15.pdf

Anthony,

Good afternoon.

just wanted to let you know that we mailed the attached letter to President Bullock today regarding any comments from
the County’s Ag Advisory Board on the state Aglands Preservation Foundation’s proposed regulations. We ask that the
Advisory Board provide any comments by June 30 to give our Foundation Board time to consider the comments and

make any necessary revisions before they issue regulations for public review and comment.

Please note that if the County Board does not make any comments by June 30 that there will still be opportunity to
provide comments during the public review and hearing process later this summer.

Also attached to this e-mail is the previous letter that was mailed to President Bullock along with the proposed
regulations.,

Thank you again for your assistance and please do not hesitate to contact me if you have any questions.

Austin
698-4505

From: Short, Austin (DDA)
Sent: Tuesday, April 28, 2015 12:18 PM

to; ‘deFHore, Anthony'

Subject: RE: NCCo Farmland Preservation Advisory Board

Anthony,
Thank you for the update.
Sorry | fargot to email you the letter when we sentit.,

Austin

From: deFiore, Anthony [mailto:AldeFiore@nccde. org]
Sent: Tuesday, April 28, 2015 11:46 AM

To: Short, Austin (DDA}

Subject: RE: NCCo Farmland Preservation Advisory Board

Hi Austin,
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Just wanted to let you know that we have received the most recent letter. We are planning a meeting in the near future
to discuss the board. ¥l certainly keep you up to date.

Thanks,

Anthony

From: Short, Austin (DDA) [mailto:Austin. Shortistate de, us]
Sent: Thursday, March 12, 2015 3:23 PM

To: deFiore, Anthony

Subject: RF: NCCo Farmland Preservation Advisory Board

Anthony,

Good afternoon.

i wanted to let you know that we mailed the attached letter today to President 8ullock. 1t is a follow-up to our December
letter regarding the County Ag Advisory Boards. [ know you have been working on the filling the board and we
appreciate it. We are hoping to distribute some information to these advisory boards within the next few weeks for their

review so we are checking to see how the process to fill them is progressing.

Anyway, just wanted to let you know as an FYl and | certainly understand that this is not the most pressing issue on the
Council’s plate...

Thank you,

Austin

Sent: Monday, December 08, 2014 8:42 AM
To: Short, Austin (DDA}
Subject; RE: NCCo Farmland Preservation Adviscry Board

Thanks Austin. 1 received your letter as well. Qur office is responsible for all Council board appointments and we had no
idea this board even existed until last week. With the recent media coverage of the preservation program, we'd like to
find out where this board stands. Fii do some more research and Jet you know what { come up with.

Thanks again for your assistance.

From: Short, Austin {DDA) {mailto:Austin. Short@state, de usi
Sent: Monday, December 08, 2014 8:38 AM

To: defiore, Anthony

Subject; RE: NCCo Farmiand Preservation Advisory Board

Anthony,
Good morning.

Thank you for helping to identify the current members of the Farmiand Advisory Board.



1 am afraid that | may not be too much help. These boards {one in each county] were established in the law (Title 3,
Chapter 9 of the DE Code} that created Delaware’s Aglands Preservation Foundation (i have attached the pertinent
section of the law just in case you have not seen it}; however, the law leaves it up to each County’s Council 1o appoint
the members. | believe when the Aglands program was first enacted in 1991 that each of the county’s advisory boards
were active but as time went on and the state’s Aglands program became more understood/utilized, then the
use/meetings of these boards waned somewhat.

The most recent records we have {which are a couple years old, at least} showed that Councilman Powers was the
Council’s representative and the other members were David Biendt, Kenneth Lester, H. Wallace Cook, Jr. and James
Correll. But again, we believe this list {if accurate} is at least a couple years old.

Thank you again for your help with this and let me know if you have any other questions.

Austin

From: defiore, Anthony {mailto:AldeFore@nccde orgl
Sent; Wednesday, December (3, 2014 9:09 AM

To: Short, Austin (DDA)

Subject: NCCo Farmland Preservation Advisory Board

Hi Austin,

i hope ali is well. | am trying to identify the current members of the New Castle County Farmland Preservation Advisory
Board. If you could point me in the right direction, it would be very help.

Thanks!

Anthony J. deFiore

Legislative Aide to Council President Bullock
New Castle County Council

800 French Street

Wilmington, DE 19801

Phone: 302.395-8360

Fax:  302-395.8385



Christine Whitehead
5510-34 Limeric Circle, Wilmington, Qelaware 19808-3412

September 22, 2015

Robert Garey, Chair, and William A, Denman, Esq., Hearing Officer
Members of the Board, Agricultural Lands Preservation Foundation
clo Parkowski, Noble, and Guerke {by email)

and Department of Agriculture {by email)

Dover, DE 19901

Dear Chairman Garey and Mr, Denman:

This is a follow-up fo my statement at the hearing on the 23%. One never knows if they have fully
expressed themselves as iniended when giving a spontaneous verbal statement, so | am sending this fo be
sure my poinis are clear and complete.

While | admire efficiency in drafting, you seem fo have repealed so much in these proposed regulations
that | fear they may be insufficient with regard to the Board's defined duties. 3 Del. Administrative Code,
701, was drafied in accordance with 3 Del. Code, Chapter 9. That set of regulations contained responses
to the directions the General Assembly set forth that the new one does not. This repeal of so much
material is the kind of thing the local Advisory Committees to the Foundation should study.

In the process of a humed review of the current reguiations, | noticed that the local boards were to be
given sixty days fo study any amendments to them, and | heard Bill Powers say that he did not receive
notice. To me, that is a mandatory prelude o any legal decision the Board can make with regard fo them.
We have an unusual situation in New Castle County in that new people ook office after the former Council
President who moved up to County Executive left in a rush. During his departure, he had his staft destroy
computer records and remove garbage bags of records from his office. That may be why the current
President of Council has no idea who the original appointees fo the local Advisory Board fo the Foundation
were. | have had personal knowledge for years that Councilman Powers was the Member of Council
appointed fo be Chair of the Board as he stated at the hearing. He was never removed, therefore, he still is
the Chair. If he wanis {o convene the members or have the Council appoint new ones fo review these
proposed regufations, | think he shouid be given a chance. The fact that this was considered by the
General Assembly o be an importani part of any rewrite of reguiations is quite clear, and you must have
known that he has been the only farmer on the New Castle County Councit for many years. He should
have been contacted directly by the Foundation staff, as recent newspaper articles made that obvious.

With regard fo the fiduciary responsibilities of the members of the Board of the Foundation, there is no
mention in these Regulations of the Annual Audit. | have read recent past audits that were incomplete.
The Board shouid teli the auditors not to stop uniii they look at all the paperwork involved in ali your
financial transactions. Any incomplete report should not have been accepted. The members who serve by
virtue of their positions in other agencies certainly know how an audit is to be done, That knowledge
makes failures in oversight all the more serious. Secretary Kee has a lot of responsibility with regard fo the
Foundation, and he should have demanded a complete audit when the Board did not. You deal with so
much State and federal money that everything should be done perfectly.

Which brings me to Rule 18 4 regarding withholding information from the pubfic, these applicants must
realize they are accepting large amounts of State and federal money. That makes the transaction subject
to auditing and thus the public’s right to know how the Foundation is run. | have a great deal of sympathy
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in this age of information being hacked and spread all over the world for an applicant’s wish that the
general public not know where he or she lives and that he or she came info a large amount of money
recently. But that is already the case when the rounds are published. Why withhold the discount?
Apparently, some of these applicant’s are exiremely generous people giving back quite a bit of money to
the program. If you are being "FOlAed,” for example by a newspaper, there are some things you can do.
You could have 3 list of applicants by number. By that I mean assign an applicant the same number for all
transactions with the Foundation. Reply to the FOIA with the discounts listed by amounts and percentages.
Since there is a way o prolect privacy, | believe you should delete this regulation which locks so
suspicious.

Comparing the law and the current regulations, | found wording in new Rule 23.3 that seems fo be
designed io avoid doing what the General Assembly ordered the Foundation to do. Perhaps I am cynical or
it's the fact | read the past Order that overrode what the Legislature toid the Foundation to do with great
specificity that makes me believe the Board might be determined to continue the program the way they
have been running if. | notice the people singing praises for the program were mostily organizations who
have no real stake in the outcome of a single round. The General Assembly sefs policy. Administrators
should follow their directives or we become a nation of petty rulers and not a nation of laws. Federal
mandates set the same priorities | think this Foundation virtually ignored for such a long time. There is a
reason for the federal determination. It is a recognized planning tool to create biockages fo sprawl by
having a solid wall of farms preserved on the perimeter of a growing town. | was a member of the New
Castle Planning Board in the mid-80s. Thus, | understand the need fo try to avoid sprawi and save the
most threatened farmiand first.  That might not look so good in reporis as what you have done, because
many easements would cost more money close to towns than outlying farms. But if you had developed a
strategy with that goal in the beginning, it might have succeeded in corralling some of the sprawi that has
swallowed up the most productive farming area around Middletown. However, you would have had to start
doing that in 1992—not 1889 or 20150 be successil. Still, one can hope that the change in the
Regulations will this time lead fo an actual change in practice. i you really develop a strategic plan rather
than randomily acquiring property through the bidding process, it could still be effective in aiding New Castie
Counly to save areas considered o be extremely important from both an agricuitural and environmental
standpoint. Plus, it could help o build up large safe farming regions where developers will not go because
they will know they cannot get a sewer line to build lots of houses.

Having now read 3 Del.C. Sec. 913 very carefully in conjunction with Sections 908 and 804, | know that
acquinng easements lawfully was subject to compliance with the requirements of giving priority fo lands
near growth zones. Certainly many purchases of easements for years were far from growth zones and that
was not part of your selection priorities. Therefore, they couid be said to be void. Unlike other govemment
agency decisions, this program cannot go back and undo anything that was not done nght because the
consequences for the farmers involved would be too awful. That has been a protection for administrators
when they ignored the mandate for so long, but that did not make it acceptable. | know the person in
charge of the program was a powerful personality, so | do not blame the farmers who served on the Board.
Every word must be read carefully when you follow laws and adopt reguiations that are supposed o have
the effect of law. Some on the Board must know that and certainly the attorney for the Board should have
advised them of the requirements. Perhaps the only good to come out of David Carter's mistaken, but welt-
publicized harangues over the legal settiement New Castle County must pay two fammers is thal more
attention has now been given to what the Foundation has been doing. | do not know if the publicity and the
County’s reaction or the federal Department of Agriculture is the motivation behind these changes, but |
would fike to see the regulations free of loopholes to continue to avoid following the initial mandate. The
Foundation should find the original intent and mandate and make it absolutely clear what they intend fo do.

t am curious as fo why you wrote that any entity that makes a contribution of funds "may” be allowed to



select the properties on which the funding is used. s this to persuade New Castle County not to go off on
its own and start a program? I you are trying that, you should use the word “shall,” but you did not. Would
the farm the entity chooses have fo be in a district already? Also, would the entity be allowed to bypass all
the criteria, etc. in making a selection or would it be limited to choosing from several properties vetted for
being included in a round of bidding? The point of choice should be stated in the regulations so that the
methodology would not be questioned later. Rule 13.0

With regard fo appraisers, to know the building limitations under the environmental formula in our
Unified Development Code is fo understand the real value of farmland in New Castle County. Land which
is not over a water resources protection area or full of trees, for example, can produce many more units for
the developer. Even those units can be doubled if one decides o build workforce housing. So even
though Rule 16.3 is good, it could be better by adding the requirement that the appraiser be familiar with
the land use law of the jurisdiction in which the land he or she is appraising is located. Also, adding a
sentence that no contract professional working for the Foundation may be related to the farmers applying
for preservation or the staff of the Depariment of Agricuiture or the Members of the Board might help
restore some of the public's trust in the Foundation. | hope you do not want fo become a glaring example
of “the Delaware Way."

Rule 3.3 forbids an owner from holding back any portion of his fand in a District from a final preservation
easement, but 12.1 allows the Foundation fo purchase an easement on only part of a District. if a District is
made up of only one large farm, is that the best thing fo do? Shouldn't it be the choice of the owner?

Rule 9.6.3 Could this statement cause a person to pay back more than they received for an easement if
the passing of time increased the market value of their land substantially? That would not be fair.

I have been concerned about the lack of funding of the Foundation’s work during the Recession. | hope
if you had many farms sell their easement with an instaliment purchase agreement, you were able to keep
up payments. Perhaps these reguiations should define what will happen during future appropriation deficits.

Rule 14.4 is good.

Why did you eliminate a choice in Rule 16.1 about how the agricultural value is calculated? How does
using “income capitalization methodology” benefit the Foundation or the applicants? This is the kind of
thing | think the local Advisory Boards would want fo know.

Rule 18.2 seems unclear fo me. At what point does the dwelling area {s} go from excluded to eligible to
get a waiver and be included? After the sale?

Rule 17.4.1 seems to be a refusal to weigh which appraisal is belter. That may be unfair fo the
applicant. Why cannot the Board use ifs judgment rather than a fixed formula that treals the farmer's
appraiser less respectfully. He might be the better qualified or more thorough appraiser, and his opinion
should be accepted. Again, this is something on which your Advisory Boards should comment.

Rule 18.2 lsn't a 5% addition to the percentage discount foo fittle to be a real incentive? A 60%
discount is hard fo understand. Everyone is capable of underestimating their financial future, so why
shouid the State put these farms at higher risk of that by driving up the discounts? Even Tom Unruh who
was praising the program said he probably let his land go {into preservation} for too little. To me, this
selection method has always favored the farmers who have inherited their fands versus the ones who had
to purchase theirs. When land is used to finance putting in crops every year and it already has g mortgage
on it, it is much harder to make a lot of money. Therefore, the owners do not need a big tax deduction and
more recently purchased farms may not get preserved. Cne must be pretly well off and paying a lot of
taxes fo offer to discount the value of their easement at more than 40% and now you have routine offers of
a 60% discount and some higher. What are the less wealthy farmers to do? Having the final decision
based on this bidding is a form of discrimination in my opinion. Some will never be able fo take advantage
of such a preservation program. How do you intend fo save them absent giving them some break for a
good reason. They may be the more dedicated farmers or sitling on rich land. Looking at the maps of how



scattered the districts are, my suggestion would be fo consider a break based on a farm being both
adjacent {o an existing agricultural preservation district as well as in 1 ¥ miles or less from the border of a
Growth Zone. A discount for that circumstance could be waived, or reduced substantially by adding on
20% as you were ordered to do in 1998,

My remarks are my own opinions, and | am not representing any group. 1 think Delaware has an
important role fo play in feeding people in the climale change crisis shead. | also belfieve we must not
develop the Peninsula too much or we will not be able to stave off the rising waters. Maryland understands
that and a private farmland preservation group across the line has been very successful as a result,

| believe that the farmers who entered the program early have o realize that the value of land changes
with time and circumstances, and what worked well for this program at first, may have to be adjusted in
order to get more federal funding in 2016 and beyond. Not all of the farmiers have sold their easements at
the average. What did you say it was? $2,000 per acre? | wonder if two of the people who testified at the
hearing and who live very close {o each other know that one received $4,100 an acre and the other $7,000
an acre? | have seen one fen-acre parcel average $10,000 an acre. That one must contain several huge
chicken houses. The Farm Bureau was about fo study this program last year but was side-fracked. Based
on my independent research and what they learned already, | think you need to prepare downstate farmers
for changes. Striving to run this program in accordance with all federal guidelines and State laws going
forward, with improved reguiations and a fully developed strategy pian, would be a good goal for the
Foundation. # is my hope that you will enjoy great future success with this effort.

Thank you for your attention.

Yours truly,

[Christine Whitehead/
Christine Whitehead
Retired Member of the Delaware Bar
Board Member, Delaware Coalition for Open Government
former member of Preservation Councit of Del.
V.P., Civic League for New Castle County
former member of Livable Delaware’s
Green Infrastructure Commiitee
former member of Delaware APA
and the American Planning Association

¢ Edwin Kee
Austin Short



Bill Denman

From. Charles P. ('Brien <cobrien@gfmlaw.com>
Sent; Wednesday, September 30, 2015 457 PM
To: Bill Denman

Ce. Emmanuel Fournaris

Subject: Ag. Preservation

Hi Bill:

1 hope all is well. The proposed regulations in connection with the Agricultural Lands Preservation Act {the “Act”) just
came across my desk, and a client of GFM asked me to reach out with respect to the proposed regulations. 1do not
believe the proposed regulations deal with terminating ag preservation easements/districts, so my email may simply be
an effort to open a dialog. Our client owns a couple of properties in Dover town limits that are encumbered by Ag.
Preservation easement/district agreement. In the interest of full disclosure — our client is Rodney Mitchell —you or your
firm may have had dealings with Rodney in the past.

What we would like t0 see regarding the Ag preservation act relates to termination of the easements/districts. We
would like to see 3 mechanism whereby property can be taken out of ag preservation, of course, to the extent the
Foundation is made whole, or more than whole, whether it be by substitute acres or repayment, or both. The Actis
certainly well intended, but we think the Foundation should have limited discretion in growth areas to permit early
termination in light of the fact that development in certain areas would be more beneficial to the
municipality/county/state, in the form of stimulating the local economy and promoting job growth, than preservation,
especially to the extent the Foundation is made whole. The Act does not adequately account for changing times, and we
believe the Act is inconsistent with certain current state policies. Specifically, the Strategies for State Policies and
Spending, approved by Governor Jack Markel pursuant to Executive Order No. 26 signed on April 3, 2011, provides that
State spending policies and goals in and about “Investment Level 1 areas”, which are more urban in nature, like Dover,
should be aimed at promoting higher density and mixed use type development as opposed to preservation {which is
reserved for more rural investiment Level 4 areas),

My guestion is: is now/when would be a good time to raise/address possibie revisions to the termination provisions and
is there anycne in particular you think it would be helpful for us to have a conversation with related this matter?

‘thank you for the consideration,
Many thanks,
Chip

Charles (Chip) P. O'Brien, Esquire
cobrien@gtmlaw.com

Fo e

1925 Lovering Avenue
Wilmington, DE 19806
302-652-2900 (telephone)
302-652-1142 (telefax)

Attention: This electronic imessage and all contents contain mformation from the law {rm of Gordon, Fournans & Mammarela, P A, which may he privileged,
confidential or otherwise protected from disclosure. The information is istended to be for the addressee ondy. 1 you are not the addressee, any disclosure, copy.,

1
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Department of Applied Fconomics

' Jl \/ | RSI | Y()l and Statistics
531 8. College Avenue, #226
EIAWM University of Delaware

Newark, Delaware 19716-2130
Phone: 302/831-1316

Fmail: messer@udel.edu

|

September 28, 2015

Mr. William Denman, Esquire L L 0CT -1 2015 L
Parkowski, Guerke & Swayze, P.A. |

116 W. Water Street I - ,
Dover, DE 19904 PARKOISKI, CUERKE & SWAYZE

Dear Mr. Denman:

I am writing to you in support of the proposed regulations from the Delaware Agricultural Land
Preservation Foundation (DALPF). DALPF 1s an innovative program with a long history of success.
DALPF is a case study of excellence that has been shared with audiences of conservation
professionals in the region, in the nation, and internationally. DALPF has a tremendous
history of working with landowners who voluntarily accept payments in exchange for agreeing to
preserve their agricultural lands. This is a good deal for farmers and a good deal for the taxpayers of
Delaware. Do not let the voices of a few motivated by self-interest undermine the benefits secured
to the many in a cost-effective manner.

As co-Director of the USDA-funded national Center for Behavioral and Experimental Agri-
Environmental Research (CBEAR), I have conducted research that has been published in peer
reviewed journals that document DALPF’s success.” DALPF’s use of voluntary ‘discounts’ in a
competitive ‘reverse auction’ setting 1s innovative and a model for conservation everywhere.
DALPF’s success is readily apparent and easily measurable: the large number of acres protected, the
amount of State funding needed per acre of land purchased, and the level of matching funds
leveraged per dollar of State funding. Impressively, for every dollar of State money invested in this
program has yielded an additional investment of three dollars from supplemental and non-State
soutces.

I have spoken about DALPF’s exceptional success to thousands of conservation professionals
throughout the world and it 1s a considered a model worth replication. This program has protected
24% of the available farmland in the State of Delaware and more actes of agricultural land per capita
than any other state in the country. DALPF also has done a reasonable job at distributing the
money throughout the state as it has protected 20% of the available farmland in New Castle County
and 15% of the available farmland in Sussex County.

Finally, DALPF is a national leader in being good stewards of the taxpayers’ money. Protecting
farmland at a cost of $2,000/acre using a voluntary program, demonstrates the wise design
of this program. Studies of Delaware’s public has shown that there is strong public support for
agricultural land preservaton and DALPF’s efforts; however, this public faith in agricultural
preservation efforts is in danger of being lost if changes are enacted to enabled to allow a few
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landowners to personally gain at the expense of the taxpayer. Thus, DALPF’s future political
support 1s being jeopardized.

[f you have questions or need further clarification about my comments, please contact me by phone
(302-831-1316) or by email (messer(@udel.edu). Thank you for your consideration.

Sin€erelf

-
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. /—
KentD. Messer

Unidel Howard Cosgrove Chair the Environment
Department of Applied & Statistics

College of Agriculture and Natural Resources
University of Delaware
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Stewart Ramsey

President, New Castie County Farm Bureau
330 Ramsey Road

Wilmington, DE 19803

September 23, 2015

Board Members, Detaware Agricuiture Lands Preservation Foundation
Delaware Department of Agriculture

23240 South DuPont Highway

Dover, DE 15901

Re: Proposed changes to Foundation By-Laws

Dear Foundation Board

I'd like to express my concern with respect to the proposed By-Law changes. From my review of both
the Foundation By-Laws and the Farmiand Preservation Program code it appears that the goals of the
law and the regulations are mostly consistent with one another, i.e. the Foundation By-Laws support the
current language of the law. | feel the proposed changes give the Foundation considerable latitude in
how they administer the program/law but do not provide the guidance originally intended.

Among my more specific concerns it the removal of language around setting priorities for preservation, |
see a replacement of detailed guidance around setting priorities for threatened land with a 5% bonus on
the discount rate. if you look at the changes in the average discount rate over time and the lack of
success in preserving farmland in New Castle County in the more recent signups, this indicates to me
that 5% is not nearly enough to entice truly threatened land into the program.,

Again V'd like to express my concern with the proposed changes to the Foundation By-Laws and suggest
if changes as significant as those proposed are needed than the Law itself needs to be addressed. Thank

you for allowing me to express my concerns,

Sincerely

Stewart Ramsey
President, New Castle County Farm Bureau
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NDEPENDENT NEWSMEDIA INC. USA

110 Galaxy Drive « Dover, DE » 19901 + 1-800-282-8586

State of Delaware:

County of Kent:

Before me, a Notary Public, for the County and State aforesaid, Edward Dulin, known
to me to be such, who being sworn according to law deposes and says that he is
President of Independent Newsmedia Inc. USA, the publisher of the Delaware State
News, a daily newspaper published at Dover, County of Kent, and State of Delaware,
and that the notice, a copy o hzch iS reto attached as published in the Delaware
State News in its issue of 7 o?‘? A0(5

President
independent Newsmedia Inc. USA

Sworn to and subscribed before me this (Q%
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Street Address: (302) 324-2500
950 West Basin Road (800) 235-9100
‘ ., The News Journal e,
Legal Desk:
Medlg Group Mailing Address: (302) 324-2676
A GANNETT COMPANY P.O. Box 15505 Legal Fax:
Wilmington, DE 19850 302 324-2249

PARKOWSKI/GUERKE.SWAYZE
PO BOX 598

DOVER, DE 199030598

AFFIDAVIT OF PUBLICATION

State of Delaware 1 SS.
New Castle County

Personally appeared The News Journal

Of the The News Journal Media Group, a newspaper printed, published and circulated in the State of Delaware, who
being duly sworn, deposeth and saith that the advertisement of which the annexed is a true copy, has been published in the

said newspaper 1 times, once in each issue as follows:

09/28/15 A.D 2015 ,.f'

/20ef 2 7/
S\%nd subscrlbed before me, this 28 day of
? September, 2015

L inda Barbes

Ad Number: 0000754208

Legal notification printed at larger size for affidavit.
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Ad Number: 0000754208 Run Datgs: 09/28/15

DELAWARE AGRICULTURAL LANDS
PRESERVATION FOUNDATION
STATUTORY FOUNDATION: 3 Del. C.
904(a)(13)

NOTICE OF DEADLINE FOR SUBMIT
TING WRITTEN COMMENTS ON

PROPOSED BEGULATIONS
The Delaware Agriciitural Lands
Preservation Foundation (the

"Foundation”), pursuant te 3 Del.C.
§928, held a public hearing on Sep-
tember 23, 2015 {0 discussproposed
regulations refating to the adminis-
fration of the Delaware Agriculiural

Lands Preservation Program estab-
lished pursuant to 3 Del.C. §901. A
the public hearing, and In prior no-
tices, the public was informed that
the deadling for submifling written

comments was October 1, 20158, The
Foundation is extending the dead-
fine to submit wrilten commenis
from Octobar 1, 2015 to Monday,
Qctober 12, 2015,

Copies of the proposed reguiations
are avaiiable for review by contact-

ing:

Rehecca Vaughn

Delaware Agricuiturat  Lands Preser-
vation Foundation

2320 S, DuPont Highway

Dover, DE 19801

(302) 6984531

Email: Rebecca.Vaughn@state.de.us

Anyone wishing to submif written
comments as a supplement fo, or in
lies of oral testimony, should sub-
mit such comments by Monday, Oc-
tober 12, 2015 to;

William A. Denman, Esquire
Parkowskl, Guerke & Swayze, P.A,
116 W, Water Street

Daover, DE 19904

{302) 678-3262

Email: wdenman@pgsiegal.com
9/28-NJ

(O0754208-01




1.OUIS L. REDDING CITY COUNTY BUILDING
809 N. French Street
Wilmingten, DE 1980]
www.ncede.org

CHRISTOPHER A, BULLOCK
PRESIDENT
NEW CASTLE COUNTY COUNCIL
Gffice: (302) 395-8340
Fax: {302) 395-8383

Qctober 2, 2015

The Honorable Edward Kee, Secretary
Delaware Department of Agriculture
2320 South DuPont Highway

Dover, Delaware 19901}

RE: Delaware Agriculture Lands Preservation Foundation — Proposed Regulations

Dear Secretary Kee,

This letter is to request an extension of the time period for comment on the proposed regulatory
changes to the Agricultural Lands Preservation Foundation.

On September 29" during New Castle County Council’s Executive Commitiee meeting, Council
passed a motion to request the Delaware Department of Agriculture to extend the period for
submitting comments on the proposed regulations until November 1, 20135.

We are in the process of reestablishing the New Castle County Farmland Preservation Advisory
Board. In the meantime, we would like the opportunity to provide some input on these proposed
changes.

Thank you for your thoughtful consideration of our request.

Sincerely,

2 Ly —

Dr. Christopher A. Bullock
President, New Castle County Council
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T2 South duPont Highway
Prvpor, Delpwarg 19001

October 6, 2015

Dr. Christopher A. Bullock

President, New Castle County Council
Louis L. Redding City County Bldg.
800 N. French Street

Wilmington, DE 19801

RE: Delaware Agricultural Lands Preservation Foundation ~ Proposed Regulations
Dear Dr. Bullock:

This letter is in response to your request for an extension of time until November 1, 2015
for submission of comments to the above referenced proposed regulations. We
understand that your Council responded to the request for an extension as presented by
Councilmen Powers and Bell, as well as New Castle County citizens Stewart Ramsey and
Christine Whitehead.

In responding to your request some background is helpful. On August 18, 2015 the
statewide public notice of the hearing on the proposed regulations was published in the
Delaware State News and the News Journal. The public hearing was held on September
23, 2015 and at such time Councilman Powers, Stewart Ramsey and Christine Whitehead
provided testimony along with a number of other interested parties. The record of the
public hearing was held open for written comments until Octoher 1, 2015. Christine
Whitehead took advantage of the opportunity to submit written comments, and
Councilman Powers” letter of September 21, 2015, which prompted a response from me,
was also made part of the record. More recenily a request for an extension to the
comment period was made by the Delaware Farm Bureau through its President. We
understand that this request was prompted by Stewart Ramsey. To accommodate the
Delaware Farm Bureau request the comment period has heen extended to Monday,
October 12, 2015. A copy of the newspaper notice published on September 28-29, 2015
is enclosed. Accordingly, anyone wishing to provide any further comments is entitled to
do so under the extension provided.

In my response to Councilman Powers’ letter of September 21, 2015 which was provided
to all the parties he copied, including you, it was mentioned that the state farmland
preservation program is considered one of the hest, if not the best, in the country and
statistics to support such claim were presented. What was not mentioned is that the state
program has been funded for the twentieth (20™) strai ght vear and farmland preservation
casements are purchased on an annual hasis from a pool of pre-qualified applicants who
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voluntarily submit competitive discounted offers to sell preservation easements on their
farms. Currently for this Round 20 of the purchases, there are 175 such applicants
awaiting the opportunity to submit offers, including residents of New Castle County. Itis
important to consider these farm owners in addressing any request for delays in the
regulatory review process. We wish to note that none of those individuals mentioned
who have requested the extension are enrolled in the state preservation program, and in
any event there is ample time for them or anyone else to provide comments before the
October 12, 2015 date.

In your correspondence you indicated that you are in the process of reestablishing the
New Castle County Farmland Preservation Advisory Board, and we commend you and
your colleagues on such effort. However, it is important to set the record straight in fight
of Councilman Powers’ claim in his letter of September 21, 2015 that he and the County
Advisory Board were not provided notification of the proposed regulatory changes. The
fact of the matter is that every attempt was made by the Foundation to obtain the names
of New Castle County Advisory Board members and their input. The following is a
reflection of those efforts:

L. On December 2, 2014 a letter was directed to you, with copy to the County
Executive, requesting the status of the Advisory Board and its membership. A copy of
the legislation indicating the role of the Advisory Boards was included. (See attached
copy) A timely Council staff response indicated there was an unawareness that the
Farmland Advisory Board existed.

2. A review of the New Castle County website under Boards and Commissions does
not list a Farmland Preservation Advisory Board. (See attached copy)

3. On March 11, 2015 a follow up letter 1o the December 2, 2014 letter was directed
to you, with copy to the County Executive. A request was made in that letter that you
provide a list of Advisory Board members by March 31. Tt was also indicated that any
information for the Advisory Board would be directed to you so that it could be
forwarded to the appropriate individuals for review. (See attached copy) A timely
Council staff response indicated that there was an intent to discuss the Board.

4. On April 17, 2015 a fairly extensive letter was directed to you that included the
proposed draft regulations and a description of the state program and significant changes
to the regulations. An offer was made to have the Foundation staff available to answer
any questions. (See attached copy with proposed regulations) A timely Council staff
response indicated there was planning for a meeting to discuss the Board.

5. On June 17, 2015 a follow up to the April 17, 2015 letier was directed to you. lt
was indicated that no comments to the proposed regulations were received and it was
requested that any Advisory Board comments he provided by June 30, 2015. No
comments were provided, and as indicated the proposed regulations were advertised on
August 18,2015, The proposed regulations were again provided to vou and it was




indicated that opportunity for comment was also available during the public review and
comment period. (See attached copy} As indicated, Councilman Powers has taken the
opportunity to participate in the public review process.

In respectfully declining any further extensions of the comment period on the proposed
regulations, it is important for us to balance the interests of those farm owners who are
participating n the state program. We do appreciate that dating back to at least
December of last vear New Castle County has been attempting to adopt its own farmland
preservation program which is significantly different than the acclaimed state program.
There should not be competition hetween the state program and the New Castle County
proposals, and we are hopeful that the efforts in New Castle County will not serve as a
distraction to efforts to make improvements in the state program.

Sincerely yours,

O oo

EDWIN KEE
Secretary
Delaware Department of Agriculture

Eneclosures
ce:  Tom Gordon, County Executive

New Castle County Council Members
Robert F. Garey, Chair - Delaware Agricultural Lands Preservation Foundation



William E. Powers, Jr.
324 VanDyke - Maryland Line Road
Townsend, DE 19934

Edwin Kee, Secretary

Delaware Department of Agricuiture
2320 South DuPont Highway
Dover, BE 19901

Pear Ed:

Thank you for meeting with us on Saturday, October 10, 2015, to discuss the proposed Delaware
Aglands Preservation Foundation bylaws changes. For the record, I strongly urge you to reject the
proposed regulation changes in their entirety.

Anything less than total rejection is a vielation of law, as per Title 29 of the Delaware State Code under
Section 8103 -- powers, duties and functions of the Secretary, paragraph 8 which states your duty to
“Establish and promulgate such rules and regulation of the department as may be deemed necessary by
the Secretary and which are not inconsistent with the laws of the State.”

The existing Title 3-701 is consistent with the law (Title 3-901).
The newly-proposed 701 is not!

By removing one-third of the existing bylaws (Sec. 1.0, 2.0, 3.0, 4.0, 5.0, 7.0, 16.0, 18.0, parts of 19.0,
22.0,23.0, 24.0, most of 25.0, 26.0, 28.0 and Appendix A through G), you are “gutting” the document
that was crafted to effectively govern the foundation in its endeavor to follow the law and to preserve
viable productive farmland! Again, the proposed document does not reflect the original intent of the law
or the will of the legislature at that time and, in all likelihood, the will of the current legislature. By
removing all of the easement purchases criteria (Sec. 18.0) that coincides with (3 Del.C. Sec.904(AX2),
Section 19,4 and the ranking criteria included in section 24.0, it becomes obvious that the new proposal
18 not consistent with the standards set forth in Title 3 - 901 of the Delaware Code.

Title 3, Chapter 9, Section 904 titled “Duties and Authority of Foundation” states as follows:
paragraph (a) The Foundation shall be responsible for the following:
{11) The development of an effective program to “fully implement” the provisions of this
chapter;
paragraph (b) The Foundation shall have the authority to do the following:
{21) Adopt, after notice and public hearing, rules and regulations to fulfill the
Foundation’s responsibilities and fully effectuate the authority, purposes, intent and activities
contemplated under this chapter.

Existing Bylaws 28.0 Offer of Purchase by the Foundation
The proposal to remove Section 28 of the existing bylaws demonstrates an ongoing wiltful and

deliberate intent to ignore the Final Order, as adopted effective August 10, 1999, after hearing evidence
and testimony at six public meeting/hearings held in all three counties.
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d, 28.3 states as follows: “The applications for sale of Preservation Easements selected for appraisal
shall be divided into two categories; (1) priority preservation area application for those properties
located in whole or in part 1n a priority preservation area as show on the Priority Preservation Area Map,
and (2) non-priorily preservation applications.

28.5 States; “Of the monies available to the Foundation in a round of Purchases of Preservation
Easements, up to seventy-five (75) percent of the monies shall be committed for Preservation Easements
on properties ocated in priority preservation areas and up o twenty-five (25) percent of the monies shall
be committed for Preservation Easements on properties in non-priority areas.”

There is no mention of the 75%, 25% division of funds in the newly-proposed 701.

Existing Bylaws 25.0 Appraisals
The language contained in the newly-proposed regulation in section 16.0 (Appraisals) does not comply

with the language as specified under 3 Del.C.sect.916. The agriculture only value based on an income
capitalization methodology does not reflect (a) “what a vendor or seller is willing to sell for and what a
vendor or buyer is willing to buy for.” The income capitalization approach is antiquated, inaccurate, and
it reflects a highly over-inflated easement value. T have seen a few of these appraisals and it is ludicrous
to think that a 36 acre farmette in New Castle County would have an after easement value of only
$67,941. One acre building lots recently have sold for more than double that amount. Another farm
consisting of 115 acres of Class 1 soils of which more than 100 acres are tillable, using the DALPF
methodology, was assigned an ag only value of $240,179. No tillable farmland in New Castle County
has sold that cheap since the early 1980s.The after casement value of the 115 acres was $922,408 using
the NRCS/FRPP methodology.

The DALPF methodology is not accepted by the Federal Government for matching funds and
discriminates against those farms whose property qualifies under the Federal program and deflates their
easement value when compared to the others in competition for State bidding.

At the very least, appraisals should all be conducted under one of the two methods as specified and
required by the Federal Government, either the USPAP or the UASFLA, and be conducted by qualified
and certified competent Delaware appraisers who are familiar with both methodologies, and are
qualified to meet the required Federal standards and are familiar with local land use rules.

Synopsis of HB 200 - Apri] 30, 1991
According to the Synopsis of the original bill, “The legislation is designed to allow the State of
Delaware to qualify for future funding under the Federal Farms for the Future Act of 1990.” The DALP
methodology does not comply under the latest federal Agriculture Lands Easement component of the
Agricultural Conservation Easement Program.

The synopsis also states, “The Foundation would be subject to the Delaware Freedom of Information
Act.”

1 am not sure that the proposed language in section 18.4 allowing a landowner to grant or deny
permission to release information requested under the FO1A would stand in a court of law since public
funds are used to purchase the easements. Transparency is the utmost importance.




Again, I strongly urge you, as per your fiduciary duty as Secretary of Agriculture, to reject these
proposed bylaws changes and insist that the existing bylaws (Title 3 701) that are in compliance with the
existing law (Title 3 Chapter 9) be adhered to.

The law leaves no room for misguided noncompliance.

[ ook forward to working with you to improve the State’s preservation program, along with the New
Castle County program. I agree with you that we should cooperate in these endeavors and work towards
the mutual goal of qualifying for and obtaining maximum allowable federal funding, as well as funding
from additional sources, o ensure a viable future for Delaware’s agriculture communities.

Sincerely,

Bill Powers



MEMO

RE: COMMENTS ON THE AGRICULTURAL LANDS PRESERVATION
FOUNDATION'S 2015 PROPOSED REGULATIONS

TO: WILLIAM DENMAN, ESQ., HEARING OFFICER
FROM: CHRISTINE WHITEHEAD, J.D. DATE: OCTOBER 11, 2015

The started goal of these Proposed Regulations is to simplify the manner in
which the program is administered. Oversimplification has removed sections of
the current Regulations that protect the interests of the public and the farm
families who are participating and will seek to participate in the program. The
original law required the Board to write guidelines for the program and criteria for
the preservation of easements; therefore, everything needed was not put in the
Delaware Code. Without regulations or guidelines to follow, a great deal will be
left to the judgment of the Board and its staff in the selection process. This results
in arbitrary decisions not made according to even the limited standards the
General Assembly put in the law. Just because someone is willing to give away
73% of the value of their farm does not insure that the program is preserving the
farmland with the potential the current regulations require for long term viability. In
fact the very opposite may be the case.

Few farmers appeared to give their opinions on the Proposed Regulations
either for lack of notice or the fact that the hearing was held in the daytime at the
height of the harvest season. The failure to get sufficient commentary from those
parties most affected by these is of concern to anyone who expects government to
operate in a democratic way in Delaware. Outreach only to the President of
Council in Delaware was just not enough especially when the normal contact was
through the Department of Land Use or a Council member who was known to the
staff and yet never contacted. Therefore, this set of proposed regulations should
not be adopted. The Foundation can continue to use the current Regulations until
they can proceed as called for in the Act that created it or have a new law passed.

In evaluating the Proposed Regulations, one must consider that the Foundation
is under criticism in the farming community in New Castle County for ignoring the
directives of the General Assembly and manipulating the system to favor special
people and certainly favor Kent County lands over New Castle County. If there is
any truth to the rumors and investigations continue, removing many requirements
specifying how farms are evaluated makes the Board and staff appear to be trying
to hide something.

Having farms selected on the basis of any kind of written system all can see is
certainly preferable to having nothing in writing the public can see. The one now
used was worked out with a lot of public participation and effort. However, no
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matter how high a LESA score a farm makes on the current system, when the
farms in the a round compete to see who can give back to the Foundation the
highest percentage of the value of their easement, all strategy and criteria give
way to what is essentially a random selection. Surely, reform is needed so that
the directions of the General Assembly are implemented properly affer 24 years or
they delete some of them. Futhermore, Delaware’s unique discount system--
which this document is intent on preserving--favors wealthy farmers over those
struggling with mortgages for purchase of their land and liens borrowed for
planting crops each year.

These Regulations skip three and a half pages of the current By-Laws which
govern the operation of the Foundation and the Board’s procedures. Since the
By-Laws appear in the Administrative Code and the Notice of the hearing
indicated everything in 701 would be part of the change, failing to have them at
the beginning of this document seems to indicate an intent to delete them. If that
was not the intent, it must be so stated. Much of the content of the By-Laws isin 3
Del.Code, Ch.9, but a couple of things would make a difference if left out of the
By-Laws. For example, the duty of the Treasurer to issue monthly reports is not
mentioned elsewhere. Article V sets a deadline for the Annual Report. The
language saying that the Board is empowered to select the Executive Director is
not specifically set out elsewhere and | think they have always had a person from
the Department serve in that capacity. A time may come when the Board would
like to exercise its right to select an outside choice. The Department staffing the
Foundation was supposed to be a temporary measure.

The new “Guidelines” or Proposed Regulations begin with Section 6.0 of the
current Regulations. Only two additions are made to Sec.6. Subsection 1.1.1
adds that to be placed in a District, the owners must be “actively using the
Property for agricultural purposes.” That is in the Del. Code.

Section 1.1.5 adds that the farmland must “comprise a farm property unit.”
Consistent with 3 Del.C. 908, it makes the LESA score the “primary” factor in
evaluating land for inclusion in a District. The Preservation Easement will only
have the criteria going forward that is required for a District if this document is
adopted, so that is important. The weighing system for arriving at the LESA score
has been deleted, however, and that is not acceptable. New Sections 18 and 22
make it clear that the determining factor in selecting easements to purchase
remains the percentage offered as a discount. Thus the more viable and
productive farms would not necessarily be those moving from District to Easement
status without being rated in the first instance. Since the LESA score is so critical,
the way it is determined should continue to be in the Regulations!

Section 2.1.4 — The information required on an Application Form in current
Section 7.1 -.4 is deleted and the form in the Appendix is also removed. The
proposed section will say the Foundation will provide forms asking for “information
it deems appropriate.” Perhaps this is being done only because the form is online,
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but there is a pattern in this rewrite of removing material that provides any detail
about the Foundation’s selection of farms. Similar treatment is given to the District
Agreement Form. How could those be unnecessary? Even if online, they should
be retained.

Those are two of several changes that seem to be related to each other, such
as the following:

Section 3.0 (current 8.0) has a very subtle change in the wording so that the
necessity of filling out an application before a preservation easement can be
purchased is eliminated. Perhaps that is only related to removing the application
from the Regulations, but that is certainly a curiosity.

Section 3.5 — Language requiring that the Foundation send the criteria they used
in creating a District to the local Advisory Boards and the planning and zoning
authorities was deleted. Instead, all they have to send is “an indication” that the
District they wish to establish meets the minimum eligibility requirements.” Where
is there any assurance that the Districts contain viable and productive farmland as
the law requires? That leaves the two bodies with inadequate means to judge the
merits of a district and so it should not be deleted.

Section 4.0 (current 9.0) also deals with creation of a District. 4.1 allows the local
Advisory Board and the Planning Board to approve a District without the
Foundation's approval. There is a theme here. |If the Foundation and the County
were working together on the basis of a Strategic Plan as the law directed, this
could be an orderly process, but a genuine, workable Strategic Plan to contain
sprawl was never actually prepared. What the Foundation put forward years ago
was insufficient. That working together could achieve the goals initially set out by
the General Assembly would be a good thing is true, but these changes do not
necessarily advance that goal. Leaving the existing language is better.

Section 5.2 (current 10.2) clarifies that if a property within a District puts in an
application for a development plan or rezoning, the county or municipality must not
act on it until the owner’s District Agreement expires. Clarification is always good.

There are several sections in the Proposed Regulations that are drafted to
elaborate on changes to the law regarding dwellings on preserved land. | think
the Legislature agreed to them, so any criticism is pointless.

Section 6.0 emphasizes the harsh penalties for any owner failing to send 6-
month notice of his or her intent to withdraw from a District at the end of the
Agreement. It automatically continues for 5 years. This seems overly harsh if the
owner wants to withdraw. No one would carelessly tie up their land for 10 years
without forethought, and unexpected problems do crop up that might make it
impossible for an owner to send notice at the 6-month point. Farming can be
dangerous and accidents happen, ilinesses occur, and non-resident relatives may
seriously need some help from a son, daughter, or sibling. A waiver should be
allowed due to impossible circumstances. That may happen now, but it should be
in the regs.



Section 9.0 adds language to current 14.0 based on changes to the law in 5B
333. Sections 9.7 (current 26.0) is also new regarding dwelling lots. Section 9.4
indicates information on hardships may be submitted on a confidential basis. That
is fine right up until an auditor needs to see it. That shouid be explained. Auditors
have to be able to follow all money trails or a Audit Report is not complete. The
FOIA does permit confidential financial information to be protected, but some
types of financial information can be shared by redacting names and addresses.

Section 11.0 (currently 17.0) has an important change in Subsection 11.3. It
deleted that the findings of all audits have to be a part of the Annual Report, and
only requires that one be “presented to the Board.” This is an important Board-
protective change, but 3 Del.C. Sec. 904 (8) says that audits must be in the
Annual Report! No regulation can be drafted contrary to the law, so this must be
returned to the proper requirement.

Section 12.0 is a significant change from current Section 21.0. It is a substitu-
tion for current Sections 18.1-.4 containing criteria for a Preservation Easement.
Subsections 18.1-.4 required that priority be given to farms near Growth Zones.
The new statement makes the criteria for an Easement the same as a District
which is consistent with the law. The statement is consistent with Section 6.0.
However, the Foundation was repeatedly instructed in the original law to go further
in developing criteria and developing a Strategic Plan based on county and
municipal planning with regard to Growth Zones. This is getting rid of the
evidence that the Board knew what they were to do and did not do it properly. Is
the Board or its counsel worried because the Open Space Council was sued for its
failure? Even so, removing all criteria from the Regulations is not the right thing to
do. It does not evaporate and it has been noticed.

Subsection 12.2 is added to inform the reader that prioritization and selection
for easements will be determined by Sections 13-20. So examining those for what
remains of the process now set forth by the current regulations we find the new
Section 13.0 permitting contributing entities to select farms. No priority detailed
there. But see current Section 28.6. It says as long as farmlands are properly
restricted as in this program, the Foundation can participate in any preservation
easement purchase that has different requirements for obtaining funds. So this is
not exactly the same but not exactly new. It is good to write down an informal
practice.

Section 14 tracks current Section 19, but eliminates language that mentions
criteria deleted. Subsection 14.4 (currently 19.3) eliminates ranking, but current
Section 23.3 caused that effort to be useless anyway. Nothing in the Code
requires it.

Subsection 15.2 is based on current Subsection 22.2, but information required
in Subsections 22.2.1 - .8:22.3.1-2; and 22.4 - .6 are deleted. That is material
that is needed on the Application Form. This appears to mean that major farm
assets will not be required to be considered in evaluating farms for preservation



easements except through the LESA. With a description of the LESA parts and
how they are scored deleted, it can be changed by the Department or ignored by
the Board without anyone being aware of that. That is just not acceptable.

These Proposed Regulations are not going to inspire any trust in the Board as
the decisions can be left to the will of the Trustees. That may be in fact illegal.
When authority is delegated by the Legislature, it is to be used by applying
standards they enact. Leaving the Board to make selections with only the minimal
standards found in Section 1 is not adequate. That may not be enough to
preserve viable and productive farmland as the law mandated. Tax money
appropriated for preserving cropland and pastures should not be spent on
preserving unproductive land. Where the law seeks to accomplish secondary
goals at the same time, they should not be ignored.

Current Section 23 has been deleted. Current 23.1 on minimum criteria is
deleted, but Proposed Section 15.3, which is the closest to it, now says only that
the application will be reviewed. Current Section 24.0 has been deleted, but 24.3
is now Proposed Section 22.0 in a changed wording. What is eliminated is the
scoring system for the Strategy Map and the LESA scoring system and weight
given to its factors. Cutting Section 24.4 means the guarantee that cropland
and forestland are rated higher than wetlands in the LESA scoring has been
removed. Itis unavoidable that some wetlands will be saved on farms, but
making them of equal priority does not belong in a farmland preservation program.
Had the original priorities been adhered to more closely, we might not have paid to
preserve so much land in the 100 year flood plains in New Castle County. In this
County they are unbuildable and, therefore, not threatened with development. Had
the law been followed, they would not have been made a priority.

Deleting Subsection 24.6 cuts out consideration of whether a proposed farm is
a good choice because it is likely to be preserved for a very long time as it is

e consistent with State and County plans or
has contiguity with protected open space,
is near existing agricultural preservation districts or easements,
is near historic or cultural, etc, assets,
will aid in reducing development pressures on adjacent & nearby farmlands
and is a high priority for the County,

e and the owner has implemented resource protection measures.

These criteria should not be eliminated because most of them are not in 3 Del.C,
Sec.908, and even if some are, they are too important to chance their being
overlooked. Adopting the ones not in the law was a good decision on the part of
the Board. Grouping large areas of protected farmland is important. This furthers
that goal. That has been happening with the selections in the lower eastern part
of the County below the Canal, but continuing that is impeded by the presence of
so many small and large wetlands all around Blackbird Creek and to the west side
down there. Nevertheless, to make wetlands of equal priority is not rational from




the point of view of saving land that will be needed for crops and livestock in our
predictably flood prone future. Open space gets its funding for those and they are
ranked high in terms of biodiversity, therefore, a high priority for those funds.

Section 16.0 (current 25.0) deletes material on appraisals. Subsection 25.2 is
deleted requiring appraisals to be based on comparable sales. That is not
permitted by the law. Comparable sales is another term for the phrase of what a
willing buyer would offer and a willing seller would accept, etc., so they must be
used. If the U.S.P.A. appraisal method were made the only acceptable one to be
used in this program, all appraisals would be uniform and that should be the goal
of the Board. That would go a long way toward helping members make rational
decisions. The Synopsis of HB 200 of 1991 said that the Act which created this
program was designed to allow Delaware to qualify for future funding under the
Federal Farms for the Future Act, so appraisals should measure up to federal
standards.

Subsection 16.3 is related to current Subsecton 25.4, but not enough of the
original remains in it. Subsection 16.4 is a version of current Subsection 25.4,
but it eliminates all the specifics about what should be in an appraisal. Why? Is it
because they have allowed or used appraisals without all these elements in the
past? You should have a requirement that appraisals for the Foundation be done
by an appraiser who is familiar with the laws of the jurisdiction in which an
appraisal is done. New Castle County is very different from Kent and Sussex.
With an environmental formula that reduced the number of units that can be built
on a property for various natural features, developers base their prices on the lack
of impediments to their use of a parcel. They seek larger cleared parcels to build
faster and with greater efficiency, so heavily treed parcels and those without
streams are the most desirable. A downstate appraiser who does not know the
formula or the yield of a piece of land cannot judge the value in this County.
When the Foundation sends someone up here who does not know all this, the
owner just has to hire another appraiser and go through this unfair formula that is
retained in these regulations.

All of 26.0 was cut as it dealt with comparable sales. As | stated, this is not
acceptable because it does not comply with the law. You could tighten up what is
comparable, but not do away with the concept. For example, you could require
that comparables for comparison must be based not only on propinquity to the
farm being appraised, but have an equal number of viable and productive acres
and a close LESA score, be equally close to a Growth Zone, be capable of
producing an equal number of units or gross floor area for development without
the removal of trees or creation of riparian buffers, be equidistant to freeway
entrances or a federal highway-—all as nearly as possible given sales in the past
two years. If the goal is to compare like properties, that would help.



Subsection 17.1 (current 27.1) Value can be manipulated by how they arrive
at “full market value” and “agriculture only value.” The income capitalization
method should not be the only method.

Subsection 17.4 (current Subsection 27.5.1) is a scheme for dealing with the
applicant’s getting a second appraisal that may be better than the Board's. The
Board should choose one or the other. That recognizes reality when the
applicant’s appraiser is better credentialed and more knowledgeable or thorough.
In that case his appraisal should be used and it would make more sense and
surely benefit the applicant. No one is going to enter the program when they are
giving up too much of the value of their farm to be rational, so why make what may
be a bad disagreement worse.

Section 18 offers a new concept which is supposed to be an incentive for
owners with farms near Growth Zones to put their farms into the preservation
program. If anyone thinks adding a 5% advantage will help in the bidding, they
have not seen the 73% discounts already on the record for rounds a year or two
back. Having to offer an outrageous percentage reduction in the price they will be
paid for a preservation easement is just a huge disincentive. Too huge for owners
who know the real value of their land and who are not so wealthy that money does
not matter. Therefore, it will take far more to get them to participate in the
program than the Board has ever offered. With so little money available from the
State due to the General Assembly ignoring the real estate transfer tax law that
provides so much to the Foundation, the situation going forward is not good. This
does nothing to improve it.

Subsection 18.2 states that the Board shall select the farm of the owner
offering the highest discount. The Legislature wanted 3 factors considered
together. This flies in the face of the law.

Section 22. The Foundation would argue that they have a Strategic Plan, but
they do not. They have a map of soil quality which pricritizes parcels by that, and
in some places they gave the area around a town a medium priority as opposed to
a low one, but that does more harm than good. It did not create an adequate
strategic plan. The proposed language in this is certainly not going to help either.
The purpose of a real Strategic Plan would have been to create blocks of farmland
where they could stop the progress of development beyond the edges of
municipalities and sewered areas. This is a well-known strategy that the federal
government wants farmland preservation programs to use because it serves three
purposes. Three purposes makes justification of the millions used to preserve
private farms more acceptable to many people. They realize that (1) our air
quality is being wrecked by the use of too many automobiles. (2) Sprawl is also
costly to governments as infrastructure and services must follow it. Also, (3)
biodiverse areas need the support of farmland in the food chain which supports
waterfowl and birds and in our case, life in the oceans. So this is not just a
program to support farmers. ltis a plan to do our part to reduce the impact of



climate changes and be ready for the food production problems of the future. Are
we going to do our share to preserve our farms as mandated or make decisions
that are not guided by a broader knowledge of what is needed?

Removing criteria ignores the environment-friendly guidelines in the law and
the planning of counties. These Proposed Regulations reinforce an intention to
keep running the program the way they want to. No one can check a LESA score
if they do not know the factors involved or how they are weighted numerically.
Even “viable and productive” is not defined anywhere except in practice in LESA
scoring or the way appraisals are done. That is not an acceptable way to manage
millions of dollars!

What these Proposed Regulations represent is not an improvement in the
program, nor do they seem to be necessary. Quite the contrary, so | oppose their
adoption.

Copy. Deputy Secretary of Agricuture Austin Short
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QOctober 12, 2015

William A. Denman, Esquire
Parkowski, Guerke & Swayze, P.A.
116 W, Water Street

Dover, DE 19904

Subjeet: Comments on the proposed regulations related to the Delaware Agricultural
Lands Preservation Foundation

Pear Mr. Denman,

Attached please find a digital copy of our written comments submitted during the September 23,
2015 Public Hearing on the proposed regulations related to the Delaware Agricultural Lands
Preservation Foundation pursuant to 3 Del. Code, Section 901.

We would like to supplement our comments made on Sept, 23, 2015 with additional
documentation to clarify erroneous claims made by Mr. William Powers during the hearing, and
to provide additional information regarding the proposed 5% incentive for farmland within %
mile of a growth zone.

Rebuttal of Wrongful and Erroneous Claims & Information from Mr, Powers

Mr. Powers, who stated he was appointed by County Executives Chris Coons and Paul Clark to
New Castic County’s Farmland Preservation Advisory Board, claimed that these proposed
regulations were not being handled procedurally in accordance with the law because, in his view,
they did not go to the New Castle County Agricultural Preservation Advisory Board 60 days in
advance. We believe this information to be incorrect.

Instead, §906(a) of the Delaware Agricultural Lands Preservation Act specifically requires that
“[elach county legislative body shall establish a Farmland Preservation Advisory Board” and that
“[t]he members of such Board shall be appointed by the county legislative body”. Moreover,
§906(d) contends that “if the Board is not duly established or constituted, the decision required
of the Board under the Agricultural Preservation District application process as specified
hereunder shall be deemed an approval.”

EXH. 30
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We contend New Castle County's Farmland Preservation Advisory Board does not currently
exist as a public body, and therefore the stipulation by Mr. Powers that this board should have
been consuited in the development of these regulations is incorrect.

Despite Mr. Powers” assertion that he is currently the chair of the New Castle County Farm
Preservation Advisory Board, New Castle County Council’s Executive Committee has
acknowledged that the County has been operating without a duly established Farmland
Preservation Advisory Board and has been working to correct this problem. We have attached a
copy of our comments to New Castle County Council President Bullock and Members of
Council on January 14, 2015 on the issue of properly establishing a New Castle County
Farmland Preservation Advisory Board.

During the February 3, 2015 NCC Council Executive Commiitee Meeting, an extensive
discussion took place on this issue, resuiting in the Couneil’s unanimous approval as part of the
official public record of Council to adopt a process for duly establishing a Farmland Preservation
Advisory Board. At this meeting Councilman Weiner moved to include the addition of an Ethics
Commission review to the Farmland Preservation Advisory Board appointment process, which
was unanimously approved by NCC Council. Councilman Powers was present at this meeting
and part of the unanimous vote on both the need to establish an Advisory Board and the
inclusion of an Fthics Commission review. Atfached please find a copy of the official meeting
minutes from the February 3, 2013 Council meeting for your review,

As a resuit, Mr. Powers® knew fuli well that New Castle County’s Farmland Preservation
Advisory Board was not “duly established” when making his comments during the public
hearing on Sept. 23, 2015. Therefore, there is no need for a 60 day review period, as the New
Castle County Farmland Preservation Advisory Board has yet to be duly established to provide
for this review.

If the New Castle County Farmland Preservation Advisory Board were already duly established,
and Counciiman Powers’ appointment was still in effect, he would be the Chairman of the
Board, according to §906(a) of the Delaware Agricuitural Lands Preservation Act: “(a) Each
county legislative body shall establish a Farmland Preservation Advisory Board whieh shall
consist of 4 active farmers or agribusinessmen residing within the county and 1 member of the
county legislative body, who shall serve as the Chairperson of the Board.”

If this were indeed the case, then Mr. Powers has failed to convene the Farmiand Preservation
Advisory Board for approximately nine years and would be derelict in his duty to carry-out the
functions of this Advisory Board.

Additionally, Mr. Powers, in his official elected position as a member of New Castle County,
informed the members of the Executive Committee of County Council on September 29, 2015 as
part of the Council’s Executive Committee that having just recently read the law and “knowing
the law now™, he recognizes that the County has never properly established the Farmland
Preservation Advisory Board. This is in direct contradiction 10 his statement on the record at the
hearing. The official record of Councilman Powers statement may be heard on the recorded
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NCC Council Executive Committee that is downloadable from
htip/fwww.neede.org/AvendaCenter/County-Councii- 17740929201 3-884.

We request that the hearing officer consider this information and its bearing on the credibility of
Mr. Powers’ testimony. We ask the hearing officer to disregard Mr. Powers’ statements due to
their factual inaceuracy and lack of substantive value for the administrative process of regulatory
development.

Similarly, considerable misinformation was wrongly posited by Mr. Power’s regarding the
proposed regulations to New Castle County Council’s Executive Committee at September 29,
2005 meeting, leading the council to request an extension of the public hearing (beyond the
extension in place). We request that the hearing officer evaluate the misguided and inaccurate
statements and advoeacy by Councilman Powers leading to this request, and disregard any
request from New Castle County Council based on this inaccurate information.

Caution Advised on the 5% Bonus Incentive for a Small Minority of Farmers

During the hearing, and then a few days later during the New Castle County Couneil’s Executive
Commitiee Meeting, Councilman Powers and several other land owners made undocumented
claims about inequities to farmers and a need to increase the incentive for a small fraction of the
agricultural community with land within % mile of the growth zone. We will provide an analysis
of the actual outcomes of the State Aglands Preservation Program that refute these statements.

As part of the update of the Agricultural Lands Preservation Act Regulations it is eritical to
consider the statistical data documenting the extent of land protection under the program in each
county and the fairness and equity of the approach to all interested farmers. Participating
farmers have entered into the program voluntarily and in good faith that the program is fair,
equitable, and transparent. We must be careful not to let the special interest of a few landowners
come at the cost of the vast majority of farmers interested in protecting their land from
development. To do this we must consider the metrics of the outcomes from the existing
program to date, and debunk the misleading rhetoric of a few seif-serving landowners seeking to
modify the program for their personal profit at the expense of the majority of farmers enrolied in
the program.

If you evaluate the distribution of farm and agricultural lands, you will find that the vast majority
is outside the ¥ mile zone. An initial analysis indicates that over 90% of the land is outside the
proposed Y2 mile buffer around growth zones, meaning that any preference is only for a smail
fraction (<10%) of the farmland. Also, it appears that 90% of the farmers voluntarily enrolied
are outside the 1/2 mile zone around the growth zones, Yet this small minority of farmers near
growth zones has done considerably better than those not near or adjacent to growth zones as a
statistical fact. These are our initial estimates without the benefit of having the actual GIS land
coverages for more detailed analysis. We encourage the Farmland Preservation Program to
request a more detatled quantitative GIS analysis be conducted by the Department of Agriculture
to get a more aceurate accounting of the impact on farmers. This is eritical, as those with land
inside the ¥ mile growth zone appear to have fared considerably better than those outside this
zone, already leading to a structural inequity among participants.



Comments on the propesed regulations related to the Delaware Agricultural Lands Preservation Foundation
October 12, 2015
Page 4

In NCC 20% of farms have been protected county wide, yet within the small 1/2 mile buffer
around growth zones that geographically includes a smali fraction of available agricultural land,
24% of the total acreage has been protected with PDRs; consuming 27% of the State ag funds
expended in NCC, The small minority in thc growth zone has fared much better at the expense
and inequity burden of those farms not adjacent to the growth zone.

Sussex is even more lopsided in favor of those near the growth zone, with 15% of farms
protected countywide, and 35% of the farm acres protected within the 2 mile buffer consuming
37% of the funds spent. Kent is a bit less lopsided, but still statistically skewed to benefit those
farms within the ¥ mile growth zone buffer with 35% protected county wide, and 15% of them
in the growth zone expending 21% of the funds.

This inequity benefiting those within %2 mile of the growth zone appears to be due to the
structure of the program based on a percentage of appraised value bidding. l.and values are
higher adjacent to growth zones, leading to larger payouts. Those farms within ¥ mile have
experienced elevated land values in direct response to County land use decisions associated with
and growth zone delineation. The increased bid preference in the new regulations can be viewed
as providing double dipping by a small minority (about10%) of farmers at the expense of the
majority of farmers {about 90%) not in the ¥ mile zone. It is being added in addition to the
already existing preferences provided by market forces artificially stimulated by the decisions of
local governments to establish growth zones in a manner that increases their property values.

This data should prompt any policy maker to ask if we can truly meet the legislative intent of the
Farmiand Preservation Act by allowing a skewing and inequity to our farmers. 1Jo we really
want a program that caters to a smail minority at the expense of the vast majority? We must also
ask about the fairness and equity based on the statistical facts of the policy outcomes, not based
on the uninformed claims of a few landowners and a misguided member of New Castie County
Council. While the 5% incentive may be pursued based on a goal of further giving preferential
treatment 1o those adjacent to growth zones, it should be closely monitored to ensure it does not
unduly burden the vast majority of farmers outside this ¥z mile zone. Any effort to increase this
amount above 5% should be strongly opposed.

Protecting the area adjacent to the growth zone is a discretionary action under the Delaware
Agricultural Lands Preservation Act, not a mandate. The statistical data documents that the goal
to prioritize land protection near the growth zone has been met based on the higher percentage of
actual protected farmland acreage in the ¥ mile zone as compared to that protected outside this
zone in each county. While some may argue it should be a higher difference than that
statistically shown, the fact remains that farmland acreage protection rates within the 2 mile
zone are significantly higher than that outside the % mile buffer around the growth zone as a
matter of statistical fact. Most importantly, it has occurred without excessive inequity to our
farmers inside and outside this zone.

While Audubon has testified that the 5% bonus added to the bid only is “reasonable”, we would
like 10 request that the Agricultural Preservation Foundation exercise caution shouid this change
be made. The impact must be closely monitoring (0 ensure it does not create a lopsided
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structural inequality that penalizes the many farmers outside of the growth zone buffer area. We
also strongly advise against any increase in incentives beyond this 5%.

Ultimately, since growth zones are sei by County Government in accordance with home rule
legal land use fraditions in Delaware, any added protection should be the legal responsibility of
the counties that set the growth boundaries and zoning. Growth zones change based on County
decisions beyond the control of the Aglands Preservation Foundation, and we should question
the extent to which the Agricultural Preservation Program should be used as a tool to correct the
lack of political will by local government to effectively manage land use.

The State Farmiand Preservation Program should not under any eircumstance be used as a de
facto tool to buy out the unintended consequences of local government land use decisions,
especially those that are now seen as having been made in serious error, such as the initial plan to
sewer the Port Penn Area of New Castle County.

If the County Government’s feel that the State should play a larger roe in land use, they should
relinquish the authority delegated to them by the State for making zoning laws. They should as
support State legislation to return more of the local share of the transfer tax to the State for the
specific purpose of protecting these growth zone buffer areas.

Thank you for your consideration and the opportunity to add these supplemental comments to
our comments made during the hearing on this regulatory issue.

Sincerely,

David B. Carter, President
Delaware Audubon Society

Ce: DAS Board of Directors

Attachments:
1} Delaware Audubon Written Comments Submitted at Hearing Sept. 23, 2013
2} Letter to NCC Council regarding Farmland Advisory Committee; Jan. 14, 2015
3) Meeting Minutes of NCC Councii Executive Committee — Feb. 3, 2015
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DPelaware Agricultural Lands Preservation Foundation Hearing of Proposed Reguiations
Comments by David Carter, President of the Board of Directors
September 23, 2015

Delaware Audubon Society would like to express out strong support for the proposed
regulations relating to the administration of the Delaware Agricultural Lands Preservation
Program established pursuant to 3 Del.C. §901.

The minor administrative changes are necessary to clarify outdated sections and to ensure
the program continues its efficient administration. We also support the one significant
change that provides an added incentive to farms within % mile of a county growth zone. By
increasing the offered percentage bid by 5% for the sole purpose of ranking, the proposed
regulation will provided a reasonable advantage to those farms likely to have elevated
development pressure due to locational proximity to a growth zone. Simuitaneously, it
ensures the cost effective approach to land protection is retained in a manner that is
transparent, fair, and equitable fo all landowners in the state. We believe this change will
help provide better greenbelts between developing areas and rural areas that support
Delaware’s agricultural industry and help maintain the rural landscape that so many
Delawareans’ enjoy. In addition to its benefits to our agricultural industry, it also protects
open space and habitat vitally important to maintaining healthy bird populations in our State.

Audubon is aware that a select group of landowners, several elected officials, and special
interests from New Castle County have made erroneous claims about the implementation of
the program, falsely claiming that it is not effective in New Castle County. This claim is
based on an inaccurate assumption that the current state program places New Castle County
farms at a disadvantage due to the discounting methods. We would like to provide a more
accurate basis for clarifying this misinformation for the public record.

Since 1995, Delaware’s State Farmland Preservation program has been highly successful
statewide. To date, 34% of the available farmland in Delaware has enrolied in the program,



while 24% is protected by preservation easement that prohibits development. Under the State
program, 20% of the available farmland in New Castie County is covered by a preservation
easement, a considerably higher rate than the 15% in Sussex County.

As written, the reguiations maintain a criticai component of the approach to agricuitural
preservation in Delaware. It remains competitive and is voluntary on the part of the landowner.,
The properties included in the program must go through a transparent sereening process and are
assigned a score to insure that they are eligible. The pool of eligible farms during any one round
all compete against each other and are then selected based upon the single ¢riterion of the level
of discount offered. This has provided landowner confidence and trust in the program concerning
the integrity and fairness of land protection decisions. It eliminates gaming of the process by
special interests. Delaware’s government is now facing unprecedented fiscal challcnges that will
impact funding decisions. As a result, programs proven 1o be cost effective, fair, and transparent
are those that will be most deserving of funding as our elected officials make very difficult
choices. Maintaining these exemplary characteristics in the current program are absolutely
imperative to ensuring funding is aliocated to protect our diminishing farmiand.

One of the important positive side benefits of the Delaware Agricultural Lands Preservation
Program is that it seleets those farmers and landowners most devoted to the fiture of Delaware
Agriculiure and our land resources. Each has made a deep commitment rooted in difficult
choices impacting the land they love, the families they care for, and the agricultural business so
important to our state. As such, they represent the best Delaware has to offer for the future of or
working lands and continuation of our agricultural heritage. The program should continue to
support these leaders in our agricultural community. Their commitment holds the greatest
potential for a strong and viable future of agriculture in Delaware.

We urge you to adopt the regulations as proposed, and in doing so preserve the integrity of
our nationally recognized Delaware Agricultural Preservation Program, the future of agriculture
in Delaware, and the future of our bird populations that depend on the habitat stewardship that is
s0 often associated with the private lands management of these farms.

Thank you for your consideration.

Sincerely,

DPavid B. Carter, President
Pelaware Audubon Society



IMPORTANT FACTS ABOUT FARMLAND PRESERVATION IN DELAWARE

Delaware Agricultural Lands Protection-Statewide Program

s Since 1991, 115,116 acres have been placed under permanent farmland preservation easements at an
average cost of $1,797 per acre. This is 23% of all the available farmland in Delaware.

¢ The breakdown by county is New Castle County with 13,077 acres, which is 20% of the available
farmiand in New Castle County. New Castle County is second in percent of protecied farmland
behind Kent County in permanently protecting farmiand through the statewide program. (NCC=20%,
Kent=35%, Sussex=15%)

¢ The average cost of permanently protecting farmiand in New Castle County under the State program
has been $2.556 per acre. {An exceptionally good deal for tax payers and farmers truly interested in
preserving their farmiand.)

¢ There are currently 17 farms comprised of 2,088 acres in New Castle County which are eligible to
sell farmiand preservation easements to DALPF,

« The method of selecting properties for easement purchases under the State program involves a
competitive bidding process under which those offering the highest discounts are chosen first untif the
funds made available annually have been exhausted. 1t is simple, equitable, and transparent. There is
not room Tor pelitical manipulation of the sefection process.

« When counties provide monies to the State fund for easemnent purchases the counties get to select the
farms in their respective counties and can make those selections on any basis. New Castle County has
in the past 5 years provided $1,567,800 to the State program which allowed for the purchase of
easements on 1,617 acres of farmland in New Castle County at an average cost of $3,691 per acre.
{This was done a decade ago, so matching funds from NCC now would provide highly competitive
incentives for this program without any increase in government bureaucracy at the NCC level of
government).

+ The Statewide program is strictly based on voluntary participation.

NCC Administered Farmland Program

e i1 2004 NCC purchased 4 farmland preservation easements on 719 acres at a cost of $4,040,000 or
$5,612.27 per acre.

»  The NCC preservation easernents were purchased at no discounts.

s The selection process for the selection of properties for purchase of easements was subiective. For
example, a preservation casement was purchased on Counciiman Bill Powers 39.61 acre farm at
$4,364 per acre, and his farm is af a remote ocation in lower NCC along the Maryland boundary line.

¢ The NCC preservation easements allow for 4 additional residential parcels and there is no reduction
in the preservation easenient purchase price for the residential area. Under the State program payment
is net allowed for any residential use area.

s The NCC preservation easements, in addition to paying the full value for the development rights, aiso
provide the landowners with transferable development rights. The landowner is getting paid twice
under the NCC prograns. This is commenly referred to as “double dipping”.

» NCC currently has $3 Million available to purchase farmiand preservation easements in NCC. if less
than $2 Million of that funding were transferred fo the State wide program NCC could select alf of the
5 NCC properties submitting bids in the most recent purchase round under the state program. A total
of 479 acres would be protected at an average cost of less than $4,000 per acre.
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January 14, 2015

The Honorable President Bullock and Members of Council
New Castle County Counc

Louis L. Redding City/County Building 8th Floor

800 North French St.

Wilmington, Delaware, 19802

Subject: New Castle County’s Farmland Preservation Initiative, Farmland Advisory Board,
and follow-up to Audubon’s January 5, 2015 Letter to Council

DPear Honorable President Bullock and NCC Council Members,

Thank you for the opportunity to provide comments on New Castle County’s Farmland
Preservation Initiative during your Executive Committee meeting. This is a revision to the draft
letter I shared with Council after my public comments that I hope will clarify some discussion
points and provide some additional insights the Council may wish to consider.

It was helpful to learn that the Farmiand Advisory Board is related to the State Program and
requirements in accordance with 9 Del. Code, Subchapter 1, § 906 Farmland Preservation
Advisory Boards. 1 believe this is a critical step in helping to ensure that the deliberations over a
new NCC effort are coordinated with and most effectively leverage the resources and expertise
available from the highly successful State Agricultural Land Preservation Program. By code, the
lack of an established County Committee has made the Delaware Agricultural Foundations
decisions on Agriculture Preservation to be conclusive presumed, without the benefit of input
from the County. According to the Code,

“In the event that the Board fails to make its recommendation within the specified
60-day period, or if the Board is not duly established or constituted, the decision
required of the Board under the Agricultural Preservation District application
process as specified hereunder shall be deemed an approval.”

We would like to share our thoughts on the possible role of the Advisory Board, as well as
follow-up with supplemental information related to several issues outlined in our January 5, 2015
letter presented to you during Council’s Land Use Committee Meeting.
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Farmland Preservation Advisory Board

We believe a fully fransparent, inclusive, qualified, and open board will be of great service to
the citizens of New Castle County. I fairly and thoughtful selected, the Board Members could
provide an independent body to sort through the conflicting and possibly misleading information
now being used to guide New Castle County’s efforts to develop an effective Farmland
Preservation Program.

We also recommend that this board be supported by an expanded group of individuals with
knowledge and expertise about farmiand preservation and administration of a program to most
cffectively protect farmland in New Castle County. This would inchide an expansion of the
specific duties outlined under the code, which would supplement and complement the Boards
legal duties, not conflict with it. This could be accomplished through a specific committee
established under the board, through an interim tasks foree that includes the appointed Farmland
Preservation Advisory Board Members plus some additional experts, or with other organizational
structures established with a shorter term period to conduct many of the action outlined below.
We believe the actions outlined below are necded to ensure New Castle County Council’s
decisions on Farmland preservation are fully informed and guided by the most accurate and
useful information and analysis.

To this end, we believe the charge for the expanded members of the Farmland Preservation
Advisory Board eomnitiee should be to conduct a policy analysis of the program as proposed,
raise clarify questions, confirm or refute the validity of information currently being used to
justify the current stand along program design, and to make recommendations for the most
efficient and cost effective administrative methods and structure for the developmentofa
Farmland Preservation Program in New Castle County. This should inelude benchmarking and a
comparative analysis of the cost and benefits of any new program with the opportunity to simply
provide matching funds to the existing highly successful State Agricultural Preservation
Foundation.

Undertaking this effort will provide a useful knowledge base to the longer standing New
Castle County Farmland Preservation Advisory Board and o all members of New Castle County.
It will provide a sound framework and foundation for a much needed effort to protect more
farmland in New Castle County in a fair and equitable manner for both landowners and the tax
payers that will fund the program.

Follow-up to Our January 5, 2014 Letter

We would also like to follow-up on our previous letter by sharing the resuits of my FOIA
request to the Delaware Department of Agriculture regarding the missed opportunity to protect
280.2 Acres at the cost of $1.436K. The documents from DDA are attached. This is a per acre
cost of $5,127/Acre, which is approximately 1/6" the cost of the properties that the NCC
Farmland Preservation program is being developed to capture, due to their exceptional
circumstances of being encumbered by a legal settlement with an uncooperative Farmer. | have
an identical FOIA in to the New Castle County Government Administration, which has been
forwarded to the legal department and not yet fulfilled.
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The public records include the specific correspondences with County Executive Tom Gordon
and the specifics of the properties that could have been protected through a cooperative effort
with the State Program at 4 bargain price to County taxpayers.

In addition 1o this missed opportunity to protect NCC farmland at a much reduced cost, we
also challenged the willingness to except the settlement terms due to a variety of legal
uncertainties and inconsistencies in the interpretation of these documents. While we still
recommend the settlement be challenged; 1 would also like to provide an additional alternative to
consider that may allow the separation of this unfortunate and poorly advised legal settlement
from the County’s developing efforts to protect more farmland.

Specifically, If NCC Council does choose to accept the extraordinary assumption that they
are bound by a poorly advised settlement with Toll Brothers/Warren and it is the policy intent
and goal of County Council to protecting farmland in the Port Penn Area and other areas
outside the central sewer core area, it is possible to require that the sewer system developed to
serve the Warren/lester Property be designed and engineered to only provide capacity for the
specific property covered by the settlement, The question to ask of the Department of Special
Services is:

Why not allow only the construction of a very small 27-3” forced main to carry only the
capacity of the Warren & Lester properties?

Wouldn’t this approach of only allowing the very minimal size forced main restrict
capacity needed to allow rampant development in the region?

Wouldn’t this approach allow NCC to develop a fair and equitable Farmland Preservation
program that successfully serves many farmers and protects more land at a more reasonable cost
while fulfiliing its settlement responsibilities, rather than continue to develop a Farmland
program design to address the extraordinary exception of a non-cooperative landowner?

We believe it is imperative that New Castle County severe all connections between resolving
this poorly advised legal settlement and the development of an effective Farmland Preservation
Programs if we hope to develop an effective preservation program. This engineermg design
solution is an additional altemative to ¢onsider for achieving this needed action of uncoupling
the incompatible issues inherent in the legal proceeding and the development of an effective
Farmland Preservation Program. While it will not result in the protection of the Warren Farm, it
will allow the development of a program resulting in far more Farmland Protection at a much
lower cost, best serving all farmers and tax paying county residents.

I spoke this weck with several landowners that were once part of the Port Penn Assemblage
who assured me the project will not be revived. As such, there is only a need for capacity for the
200 or so units on the Warren property, not the over 600 claimed by the County administration
during last week’s Council Land Use Commitiee. A careful reading of the settlement, and the
fact that the settlement is only with Mr. Warren, clearly indicates that the grandiose claims are at
best an extreme exaggeration, and perhaps a deliberately misleading argument.
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Finally, this capacity constraining engineering solution for sewer is being used in severai
smalil towns in Kent County Delaware, providing a documented example of how it can be
accomplished. It is our understanding that this engineering solution using a smaller forced main
design has been successfully implemented in at least the Town of Kenton, Town of Leipsic,
Community of Kitts Hummock, and is currently being implemented in the Community of
Pickering Beach. In these cases, Kent County has installed these limited capacity forced mains
to meet the needs of existing communities without promoting expended growth and development
in the areas. Any argument over the cost effectiveness of these smaller conveyance systems
should be disregarded by Council, since NCC will not pay the cost for these systems. The
settlement specifically places the cost of this system on Toll/Warren, not the county taxpayers.

We also thank you for your work and continued efforts to protect Farmland and Open Space
in New Castle County, and are confident that with increased oversight by New Castle County
Council, our citizens wil! benefit from the results.

Sincerely,

Conservation Chair
Delaware Audubon Society

Attachment: FOIA Information Reeeived from DDA
Public Notice examples to confirm the limited capacity force main approach.
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LOUES L. REDDING CITY COUNTY BUILDING
806G N. French Sireet
Wilmingtor, DE 19801
Office: (302 395.8383
Fax: (302) 395-8386

NEW CASTLE COUNTY COUNCIL

EXECUTIVE COMMITTEE MEETING
Tuesday
February 3, 2015
4:00 p.m. .

Counei! Conference Room — 8 Floor
City/County Building
800 N. French Sireet
Wilmington, DE

Minutes

Call to Order
Meeting was calied to order at 4:00 p.m.

Council Members Present: Bell, Bullock, Cartier, Diller, Hollins, Kilpatrick, Powers,
Reda, Sheldon, Smiley, Street, Tackett, Weiner

Approval of Minutes of the January 13, 2615 meeting
A motion was made to approve the minutes from the January 13, 2015 Executive
Committee meeting. The motion was seconded and approved unanimously.

“I5-1: 7O AMEND TIIE PAY PLANS AND RATES OF PAY FOR
UNCLASSIFIED FMPLOYEES OF COUNTY COUNCIL. Introduced by: Mr.
Smiley, Mr. Bullock

°15-602: AMEND THE PAY PLAN AND RATFS OF PAY FOR NON-UNION
UNCLASSIFIED SERVICE ROW OFFICE EMPLOYFES AND ADOPT THE
CLASS SPECIFICATION FOR CHIEF DEPUTY REGISTER OF WILLS.
Intreduced by: My, Bullock
» Christine Dunning, Chief Human Resources Officer, spoke regarding this
ordinance

Discussion regarding Farmland Preservation Advisory Board
« Carol Dulin, Counsel to Council, spoke regarding this topic
» David Carter spoke regarding this topic
» Mr. Weiner moved to adopt a process for Farmland Preservation Advisory
Board appointments. It was seconded by Mr. Bell and approved
unantmously.



* Mr. Weiner moved to include the addition of an Ethics Commission
review to the appointment process. It was seconded by Mr. Tackett and
approved unanimously.

s  Other/Public Comment

s  Adjournment
It was moved and seconded to adjourn the meeting.
The meeting was adjourned at 5:05 p.m.

A recording of the meeting is available upon request.

Respectfully submitted by Anthony deFiore, Legislative Aide to Council President Christopher A.
Bullock



Total Landowner

County # Easements Acres County Funding Payment
Kent 57 3942 S 2,232,642.61 S 7,205,975.10
New Castle 37 4033 S 6,138,988.70 S 18,329,286.51

Sussex 27 2682 S 3,137,947.74

EXH. 31
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Your Search..

10:00 Ak to 12:00 PM

Bepartment
Agriculture

Host Agency
Farmiand Preservation Program

Meeting Location
Deiaware Dopartment of Agriculiure
Confarence Room 1

2320 5. DuFont Highway

Dover, DF, 18901
Kent County

Contact
Rebecca Vaughn
302-688-4531

2320 8. DuFont hwy
Dover, DE 19907

Change Date

Change Reason

B/25/2015 New
BI2S301E Agenda Change
HIA2015 Agenda Changs

CGovernor | General Assembly | Courts | Blected Officials | State Agencies

Farmiand Preservation Program

September 23, 2015 Delaware Agricultural Lands Preservation

Purpose

To discuss proposed regulations relating to the
adminisiration of the Delaware Agricuftural Lands
Praservation Program established pursuant to 3
el C. §881. Fuli-color maps are available at

hiip:f/dda delaware. gqoviagiandsiAglands_news.shimi

UPDATE TO PUBLIC COMMENT FOR
PROPOSED REGULATION HEARING HAS BEEN
EXTENDED FROM OCTOBER 1, 2015 TO
OCTOBER 12, 2015,

Agenda
- Download Agenda
Minutes

Minutes have not yet been published for this meeting

Additional Information

NOTICE 18 HEREBY GIVEN THAT THE DELAWARE
AGRICULTURAL LANDS PRESERVATION
FOUNDATION PROPOSED REGULATIONS PUBLIC
COMMENT PERICD HAS BEEN £XTENDED FROM
THURSDAY OCTOBER 1, 2015 TO MONDAY
QCTOBER 12, 2015,

Mirsstes will be taken

Wheslchair accessible

Deaf interpreter avaifable upon request
Video conforence not avaiiable

delsware.gov

Foundation Hearing of Proposed Regulations

Map not available

Show traffic | Gel Directions |

Save Meeting

Scan the OR Code to see this E E
record on your mnbile device.
Chek the QR code to download
this record directly o your
deskiop calendar. Click the
Google Calendar ican to add
this meeting o your Googls
calendar.
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